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BANK’S RIGHT TO APPLY DEPOSIT TO DEPOSITOR’S DEBT 


Ordinarily a bank has the right to apply a deposit to the satisfac- 
tion of a debt owing to it from the depositor, such as the depositor’s 
obligation on a past due promissory note or an overdraft. This right is 
generally referred to as a banker’s lien although it is, more properly 
speaking, a right of set-off. : 

The question as to the bank’s right in this respect becomes more 
complicated when it appears that the deposit made by the depositor 
eonsists of funds held by him as an agent or a trustee, the bank having 
no knowledge that any person other than the depositor has an interest 
in the funds. 

According to a number of decisions, the bank will not be permitted 
to apply the deposit to the depositor’s debt where it appears that a third 
party has an interest in the fund deposited, unless it further appears 
that the bank has extended credit to the depositor, or otherwise changed 
its position to its disadvantage, in reliance upon the deposit. This means 
that, if a third party is interested in the fund, the bank will not be per- 
mitted to apply the deposit to the satisfaction of an existing debt such 
as a promissory note signed by the depositor or an overdraft previously 
made by him. But if, after the deposit is made, the bank extends credit 
to the depositor these decisions would permit the bank to charge the 
amount of such debt against the deposit. 

A recent decision of this character is Brady v. American National 
Bank of Oklahoma City, Supreme Court of Oklahoma, 250 Pac. Rep. 
1006. In this case it appeared that the plaintiff purchased a note and 
mortgage from the Collins Investment Co. The maker of the note, not 
knowing that it had been transferred to the plaintiff, paid the’ amount to 
the investment company in the form of a bank draft payable to the com- 
pany. The company deposited this draft in the defendant bank and sent 
its check to the plaintiff for the amount due to her. The defendant bank 
had no knowledge that the draft represented funds in which the plaintiff 
had an interest. Before the plaintiff’s check was presented for pay- 
ment, the defendant bank learned of the insolvency of the investment 
company and promptly applied the deposit to the satisfaction of a debt 
owing to it from the company; and when the plaintiff’s check was sub- 
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sequently presented, payment was refused. It was held that the plain- 
tiff was entitled to recover. 

The court referred in its opinion to § 7434 of the Oklahoma Statutes 
which reads as follows: 


‘*A banker has a general lien, dependent on posssession, upon all prop- 
erty in his hands belonging to a customer, for the balance due to him 
from such customer in the course of the business.’’ 


In answer to the defendant bank’s argument that, under the weight 
of authority, the bank, having no notice of the plaintiff’s interest in 
the fund, should be entitled to retain the deposit as against the plaintiff, 
the court said: 


‘Whether a majority of the courts have adopted the rule contended 
for by the defendant in error (the bank) is not important; such rule 
has not been adopted in this jurisdiction, and we think it is wrong in 
principle. Section 7434, supra, gives a bank a lien on the property of its 
customer in the bank’s possession, but there is no course of reasoning by 
which we can conclude that it was the intention of the Legislature by 
this section to give the bank a lien on the property of a stranger in the 
absence of any equities.’’ 


The court, in its opinion, further said: 


“In this case, it being expressly admitted that the defendant never 
extended credit to the F. B. Collins Investment Co. on account of the de- 
posit of the plaintiff’s money therein by said company, and never in any 
way changed its position or did anything it would not otherwise have 
done, there is no theory upon which the defendant bank can hold title 
to this money against the true owner. < 

‘‘Our conclusion is that, where a trustee deposits money belonging to 
a cestui que trust in his own name in a bank, it remains the property of 
the cestui que trust, and that the lack of notice to the bank of the trust 
character of such deposit is unimportant, unless that by reason of the lack 
of notice and relying upon the depositor’s apparent ownership of the 
fund the bank has changed its position to its injury.”’ 


« A decision to the contrary, which we believe represents the weight of 
authority on this question, is In re Goll, a decision of the United States 
District Court for the Southern District of New York, 8 Fed. Rep. (2d) 
101. In this case it appeared that the Standard Bank of South Africa 
delivered to certain merchants, who afterwards went into bankruptcy, 
documents representing the title to 3,000 bags of coffee in exchange for 
a trust receipt, which presumably bound the merchants to deposit the 
proceeds of the coffee with the Standard Bank immediately upon their 
receipt. The merchants sold 500 bags of the coffee, receiving therefore 
a check for $5,000, which they deposited to their credit with the Guar- 
anty Trust Co. of New York. At the time this deposit was made, the 
merchants were heavily indebted to the Guaranty Trust Co. for moneys 
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advanced to pay letters of credit for imports of coffee. The trust com- 
pany applied the deposit including the proceeds of the $5,000 check to 
the satisfaction of its claim against the merchants. In this case it was 
held that the trust company, having no notice, actual or constructive, 
that the Standard Bank had any interest in the $5,000 check, was en- 
titled to retain the proceeds as against the Standard Bank and as against 
the trustee in bankruptcy. 
The following paragraph is quoted from the court’s opinion: 


‘‘ Although there is a conflict, the weight of authority is to the effect 
that, if funds in which third persons have an interest are deposited in 
the individual name of the depositor in a bank which has neither actual 
notice nor notice of facts sufficient to put it on inquiry as to the true 
character of the deposit, it may apply the deposit to the payment of the 
individual debt of the depositor to the bank, and may do so whether or 
not it made any advances or otherwise changed its position on the faith 
of such deposit.’’ 


Matthew T. Murray, Jr., who acted as counsel for the Guaranty 
Trust Co. in this proceeding, is authority for the statement that the de- 
cision is one of the utmost importance to bankers, especially those in the 
southern district of New York. 


REE ERE 


EFFECT OF MERGER UPON TRUST COMPANY’S RIGHT TO 
ACT AS EXECUTOR 


Litigation has recently started in New York City which raises a ques- 
tion as to the effect of the merger of a trust company named as executor 
in a will, with another trust company. The litigation involves 
the estate of Daniel W. Bishop who died in 1900, leaving a will 
in which he named three persons as executors and trustees. In the 
event of the death of any of the three, the New York Life Insurance & 
Trust Co. was named to act as successor in his place. One the executors 
died in 1911. The trust company, however, did not learn of his death 
until after the death of a second of the executors, which occurred in 
1922. In September, 1922, the New York Life Insurance & Trust Co. 
merged with the Bank of NewYork & Trust Co. This latter institution 
now asserts its right to act as co-executor and trustee under the will and 
its claim is opposed by the surviving executor and trustee. 

Situations of this kind could be avoided by a clause in the will 
specifically expressing the testator’s wishes in the event that a banking 
institution, named as executor or trustee, merges or consolidates with 
another banking institution, or in any way alters its corporate identity. 
The effect of a merger of one banking corporation into another in 
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New York is described, in part, as follows, in § 494 of the New York 
Banking Law: 


‘Its rights, obligations and relations to any person, creditor, de- 
positor, trustee or beneficiary of any trust, shall remain unimpaired, and 
the corporation into which it shall have been merged shall by such 
merger succeed to all such relations, obligations, trusts and liabilities, 
and shall execute and perform all such trusts, in the same manner as 
though it had itself assumed the relation or trust, or incurred the obliga- 
tion or liability.’’ 


It has been held by the New York Court of Appeals, in Matter of 
Berdgdorf’s Will, 206 N. Y. 309, 99 N. E. Rep. 714, that, upon the 
merger of a trust company named as executor in a will, into another 
trust company, the latter succeeds to the rights of the former as such 
executor. In that case, however, it appeared that the testator appointed 
the trust company and its survivors and successors to act as executors. 

The facts in that case disclosed that in 1904, one Bergdorf executed 
a will, in which he named as executors two individuals and the Morton 
Trust Co. of New York City ‘‘and the survivors and successors of them.’’ 
In 1910 the Morton Trust Co. was merged into the Guaranty Trust Co. 
of New York under the provisions of the New York Banking Law. The 
testator died in 1911. On the probate of the will letters testamentary 
were issued to the two individuals but the application of the Guaranty 
Trust Co. for letters was denied and the company appealed. The hold- 
ing was reversed by the appellate court and letters were issued to the 
company. The Court of Appeals said: ‘‘The merger transferred it (the 
right to act as executor) to the Guaranty Trust Co. and, in effect, sub- 
stituted that company for the Morton Co. The Guaranty Co. was en- 
titled to hold and enjoin it even as would the Morton Co. under an un- 
merged existence.’’ 

In Bank of Long Island v. Young, 101 App. Div. 88, 91 N. Y. Supp. 
849, it was said that the scheme of the banking law is ‘‘that the cor- 
poration which is merged with another should lose its identity only so 
far as its separate existence is concerned, and that it should be swallowed 
up in the other and bocome an integral part thereof, carrying into the 
corporation which survived all its rights, powers, liabilities and assets, 
except the indicia and attributes of a corporate body, distinct from that 
into which it is merged.”’ 

In a Massachusetts decision, Petition of Commonwealth-Atlantic Na- 
tional Bank of Boston, 144 N. E. Rep. 443, two questions of a somewhat 
similar character were presented. 

In one instance it appeared that a trust company, operating under 
the laws of Massachusetts, had been named by the testator as executor. 
This trust company subsequently became a national bank, and this bank 
petitioned for letters testamentary. 
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In the other case a trust company named as executor became a na- 
tional bank and later consolidated with another national bank, and the 
last bank petitioned for letters. 

It was held that in neither instance was the petitioning national bank 
entitled to the issuance of letters testamentary or to act as executor 
of the estate. 

In the opinion the court said: 


‘‘Nomination of a person to act as his executor by one making his 
will imports signal trust and confidence in the particular person so 
named. Such nominations with respect to natural persons as matter of 
common knowledge are inserted in a will because the one executing the 
will reposes special reliance upon the individual integrity, sagacity, ca- 
pacity, good faith, friendliness and sympathy with testamentary wishes , 
on the part of the specified person. <A trust company or bank, although 
a corporation, is not in this respect utterly impersonal. One making his 
will may be thought to have a preference between such institutions as 
to the one to carry out his testamentary desires. 

“‘One naming a corporation to act as executor or trustee cannot rely 
upon continuance of the same management. Capital stock may change 
hands. Officers may die or be dismissed and others of widely varying 
characteristics and temperaments be substituted. Policies may be al- 
tered. Reputation may fluctuate. All these and like hazards must be 
taken by a person who nominates a corporation as his executor or trustee. 
These factors do not constitute a change in the legal person, however 
much they may affect the actual character of the institution. It must 
be recognized, also, that significant modifications may be wrought by the 
law governing or affecting a corporation without interrupting its con- 
tinued identity. ; 

‘‘The petitioner in each of the cases at bar for most, perhaps for all, 
business purposes under the authority of decisions already cited, is 
identical with the trust company of whose property and assets it has 
become possessed. Nevertheless, it seems to us that, with regard to being 
executor of the will of a person who named the trust company organized 
under the laws of this Commonwealth, the petitioner cannot rightly be 
treated as the person so named in the will. The petitioner is not the 
person actually named as executor in the will. It possesses powers dif- 
ferent from those possessed by the person so named. It is governed by 
laws unlike those controlling the kind of corporation named in the will. 
It is created by and the subject of a different sovereignty. The petitioner 
is not governed by the policy of this Commonwealth as to its corporate 
powers, duties and responsibilities. Those are and must continue to be 
defined by a legislative body over which this Commonwealth has no 
jurisdiction. The duty of courts commonly is to carry out the purposes 
of testators as expressed in their wills. This principle applies to the ap- 
pointment of executors.’’ 


As has already been stated, the way to avoid litigation of this char- 
acter is to expressly provide in the will what shall happen in the event 
of a change in the corporate identity of the bank or trust company named 
as executor or trustee in the will. 
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PAYMENT OF CHECK BEARING FORGED DRAWER’S SIGNA- 
TURE 


Where a bank pays a check apparently drawn by one of its depositors, 
but actually bearing a forged-signature, it will not, as a general proposi- 
tion, be allowed to recover the money from a person who received it in 
good faith. This rule is generally placed upon the ground that a bank 
is presumed and bound to know the signatures of its depositors. In a 
recent Texas decision, United States Fidelity & Guaranty Co. v. Jacobs, 
287 S. W. Rep. 504, the right of a drawee bank to recover in such a case 
was denied on the ground that the retention of the check by the drawee 
bank for more than twenty-four hours after it was received amounted 
to a certification under the provisions of the Negotiable Instruments 
Law. The plaintiff in this case was a surety company which had insured 
the drawee bank against loss through the payment of forged checks and 
which had made good this particular loss to the drawee bank. The 
surety company, of course, stood in the shoes of the drawee bank and 
the situation was the same as though the action had been brought by 
the drawee itself. 

The facts showed that ‘‘on August 23, 1923, a man representing him- 
self to be A. D. Thomas, indorsed and presented to the defendant, Jacobs, 
a merchant in Corsicana, a check for $275, drawn on the Exchange Na- 
tional Bank of Shreveport, La., and purporting to be signed by Latex 
Drilling Co., Inc., by A. C. Benson, president, and payable to A. D. 
Thomas. At the same time Jacobs delivered to the person who indorsed 
and gave him the check about $25 in merchandise and $100 in cash, and 
a due bill for the remaining $150, to be paid so soon as returns came in 
on the check. Jacobs immediately indorsed the check and deposited 
the same to his account in the Central State Bank of Corsicana, and the 
check was sent in due course through various banks to the Exchange 
National Bank of Shreveport, where it was received on August 28th and 
promptly paid. The Central State Bank of Corsicana was notified that 
said check had been paid, and it in turn notified Jacobs, who thereupon 
paid to the party who delivered the check to him the remaining $150.’’ 

A few days later it was discovered that the signature on the check 
was a forgery and the plaintiff surety company, which had insured the 
drawee bank against losses of this character, made the amount good to 
the drawee and brought this action against Jacobs to recover the amount 
of the check. 

As stated, it was held that, under the provisions of the Negotiable 
Instruments Law, the plaintiff was not entitled to recover. The pro- 
visions in question are § 137 which provides that where a drawee, to 
whom a bill is delivered for acceptance, refuses within twenty-four hours 
after such delivery to return the bill accepted or unaccepted, the drawee 
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will be deemed to have accepted the bill, and § 188 of the Act which pro- 
vides that where the holder of a check has it accepted or certified the 
drawer and all indorsers are discharged from liability. Under § 62 of 
the statute the acceptor of a bill by accepting admits, among other 
things, the genuineness of the drawer’s signature. 

It would hardly seem necessary for the court to invoke the doctrine 
of certification in order to hold that the defendant was not liable. There 
are many decisions in which it has been held without reference to the 
theory of certification that a drawee bank having paid a check bearing a 
forged drawer’s signature will not be permitted to recover the money. 


REECE 


BANKS PROHIBITED FROM RECEIVING ON DEPOSIT AND 
PAYING OUT FOREIGN MONEY 


It is stated in a recent New York case that the New York Banking 
Law prohibits banks from receiving foreign money on demand deposits 
and paying out such currency upon demand, and that it is against public 
policy and the general policy of the United States and state banking 
laws to permit a bank to receive on deposit and pay out such currency. 
In that case it was held that a bank which received from a depositor a 
certain amount in currency of the United States and credited the de- 
positor with an equivalent amount in kronen was obliged to pay the de- 
positor the amount of the deposit in United States currency, with in- 
terest from the date of the deposit. The case in question is Weber v. 
American Union Bank, 217 N. Y. Supp. 833, a decision of the Appellate 
Division of the New York Supreme Court. 

It appeared that on March 9, 1917, the John Nemeth State Bank, a 
banking corporation existing under the laws of the state of New York, 
was soliciting deposits of kronen and marks. On that date the plaintiff 
signed an application for a kronen account and delivered the sum of 
$360 to the bank.. He received from the bank a pass-book on which 
various provisions were printed. One of these provisions was to the 
effect that kronen or mark deposits might be withdrawn upon demand, 
payable in dollars at the prevailing rate of exchange for kronen or 
‘ marks. Another provision was to the effect that kronen or mark de- 
posits might be withdrawn upon demand, and that amounts withdrawn 
would be exchanged in full for German or Austro-Hungarian specie. 
The plaintiff was credited in the pass-book with a deposit of 3,000 
kronen. 

The Nemeth Bank is now known as the American Union Bank. The 
plaintiff brought this action against that bank to recover the amount de- 
posited by him. At first he sought to recover only $360, the sum actually 
deposited by him, but at the trial he claimed that he was entitled to re- 
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cover either that sum or 3,000 kronen in specie, or the exchange value 
of the kronen specie, to wit $840. 

It was held that the bank’s contract with the plaintiff with regard to 
a kronen account was one which the bank had no legal right to make, 
and that in view of this fact, the plaintiff was entitled to recover from 
the bank, as money had and received, the sum of $360, with interest 
from the date of deposit. In so holding the court said: 


‘‘Foreign money in this country, on its barter and sale, is generally 
treated as a commodity, though it may be treated as money having a 
monetary value fixed by the exchange value. Under the banking laws 
of the state (section 2) a bank is defined in substance as one authorized 
“ae to receive deposits of money and commercial paper, . . 
and to buy and sell gold and silver bullion, foreign coins or bills of 
exchange.’ 

‘“Money, as referred to in said section, refers to the lawful money of 
the United States, the currency or circulating medium of this country. 
United States v. Smith (D. C.) 152 F. 542. Under the laws of this state 
the Nemeth Bank had no legal right to receive, on an account deposit, 
moneys other than the currency or circulating medium of this country. 
Banks of this state are prohibited from receiving, paying out, or putting 
in circulation any moneys or currency as moneys, except those payable 
in United States money. Section 142, Banking Law, and Section 298 of 
the Penal Law (amended by Laws 1910, ec. 398, §2). Moreover, general 
deposit accounts in foreign money are prohibited by section 112 of the 
Banking Law of the state. Such section provides that every bank is re- 
quired to maintain total reserves against its aggregate demand deposits 
as follows: 


see 


. At least one-half of the reserves on hand shall consist of 
gold, gold bullion, gold coin, United States gold certificates or United 
States notes; and the remainder shall consist of any form of currency, 
other than Federal Reserve notes, authorized by the laws of the United 
States.’ 

‘In view of such provision, it was and is a physical impossibility for 
the defendant to comply therewith and maintain a reserve against de- 
posits in kronen. No foreign gold or silver coins are legal tender in pay- 
ment of debts. Section 6571, U.S. Compiled Statutes. The dollar is the 
standard unit of value in this country. Section 6480, Id. Foreign 
money is received by the United States government for the payment of 
duties (section 6538, Id.) upon a valuation fixed as provided by law (sec- 
tions 6536 and 6540, Id.). Foreign coin, when received by the United 
States government, however, is not put in circulation, but is recoined 
as provided by section 6538, Id. 

‘There are various provisions in such statutes fixing independently 
the value of the coin of certain countries. Sections 6536, 6537 and 
6539, Id. Section 4775, Id., provides what moneys are receivable by 
the United States for public lands. Section 9768, Id., provides that 
national banks shall not pay out or put in circulation notes which are 
not receivable in par on deposit. Section 6289, Id., provides for a tax 
of 10 per cent. on all notes of individual or state banks paid out or put 
in circulation by said bank. This latter provision was made for the 
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purpose of driving such notes out of circulation, and for the purpose of 
sustaining the general acts of Congress providing a currency for the 
whole country, and restraining the circulation of money of any foreign 
government. Juilliard v. Greenman, 110 U. S. 446, 448, 4S. Ct. 122, 
28 L. Ed. 206. ; 

‘‘Not only is the receiving of foreign money on demand deposits, 
and the paying out of such currency upon demand, prohibited by sec- 
tion 2 of the Banking Law of this state, but the same is against public 
policy and the general policy of the United States and state banking 
laws. Such prohibition, however, is directed against the bank violating 
the provisions of the Banking Law, and, as the contract between the 
plaintiff and defendant was in violation thereof, the plaintiff would be 
entitled to recover from the defendant the sum of $360 originally de- 
posited as money had and received, with interest from the date of the 
deposit. White v. President, ete., Franklin Bank, 39 Mass. (22 Pick.) 
181; Atlas Bank v. Nahant Bank, 44 Mass. (3 Mete.) 581, 585.”’ 


EKER 


BANK NOT LIABLE FOR PARTICIPATION IN BREACH OF 
TRUST 


In the case of Demas v. First National Bank of Baker City, 247 Pace. 
Rep. 151, a decision of the Supreme Court of Oregon, an attempt was 
made to charge the defendant bank with liability for participating in a 
breach of trust with regard to funds deposited in the bank, which were 
held by the depositor in a fiduciary capacity. The circumstances of the 
case were as follows: 

In June, 1919, John Demas, the plaintiff, and four others, as sep- 
arate owners, sold several head of lambs to the same purchaser. For 
convenience and economy a pooled shipment of the lambs was made. 

The purchasing agents drew upon the purchaser for $40,000 as part 
payment for the lambs, and, with the knowledge and consent of all the 
shippers, made the draft payable to George Spiropolis, one of the ship- 
pers. The latter indorsed it and sent it by letter on June 17, 1919, to the 
defendant bank for deposit. On June 24th, the bank collected the 
amount due on the draft and credited it to the account of Spiropolis 
Bros. Thereafter a draft for $6,625, the balance due for the lambs, was 
drawn in favor of George Spiropolis. This sum was credited to the ac- 
count of Spiropolis Bros. on July 12, 1919. Until the second draft was 
deposited the bank had no notice that any one other than Spiropolis had 
an interest in the proceeds of the draft. 

- It appeared that Spiropolis was expressly authorized to deposit the 
drafts in the name of Spiropolis Bros., to pay the bank the amount due 
on a note for $4,200 executed by the plaintiff, and to distribute the bal- 
ance of the fund in accordance with the interests of the various owners. 
It also appeared that the proceeds of a previous sale of the plaintiff’s 
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lambs had been deposited in the account of Spiropolis; that for a time 
Spiropolis had had authority to sign the plaintiff’s name to notes and 
checks; and that money belonging to the plaintiff had sometimes been 
deposited by Spiropolis in his own name. 

At the time the second draft was deposited in the account of Spiro- 
polis Bros. the balance in the account was $21,003.56. It appeared 
that Spiropolis had checked out $18,648.18 of the $40,000 deposit before 
the bank had notice that other people were interested in the deposit. 
When the second deposit was made Spiropolis told the cashier about the 
interest of the various parties in the fund and the eashier calculated the 
amount due each party. It was found that the plaintiff had an interest 
of $7,839.85. 

At that time the plaintiff was indebted to the bank in the sum of 
$1,672.57 on the $4,200 note referred to above. Spiropolis drew a check 
on his own account in favor of the plaintiff for $2,000, and then drew 
a check on the plaintiff’s account in favor of the bank for $1,672.57 in 
payment of the balance due on the note. This check he signed ‘‘John 
Demas by G. R. 8.’’ The $2,000 placed by Spiropolis to the plaintiff’s 
credit and the sum of $500 which Spiropolis claimed to have advanced 
to the plaintiff were deducted from the sum of $7,839.85 in order to de- 
termine the net amount due the plaintiff. It was thus found that he 
was entitled to $5,339.85. 

At the time the cashier calculated the amount due the various parties 
the bank held notes executed by each of the parties except Spiropolis. 
The latter was an indorser of the notes. Spiropolis drew checks against 
the account of Spiropolis Bros. in favor of the indebted parties in part 
payment of the amounts due them, and the amount of $24,000 was thus 
transferred to them from the account. Spiropolis then drew checks on 
the accounts of the various parties, just as he did in the case of the plain- 
tiff, and delivered the checks to the bank as part payment of the amounts 
due on the notes held by it. The bank thus received from the proceeds 
of the sale of the lambs the sum of $19,157, in addition to the sum of 
$1,672.57 which it received in full payment of the plaintiff’s note. After 
the distribution was made there remained in the account of Spiropolis 
Bros. a balance of $3,126.56. The bank subsequently permitted Spiro- 
polis to check against this balance. 

In this action the plaintiff sought to recover from the bank the 
amount of $5,339.85 which had not been paid to him. He based the 
action on the ground that the bank, with knowledge that the amounts 
deposited in the name of Spiropolis Bros. constituted a trust fund and 
that the plaintiff and others had interests therein, permitted Spiropolis 
to misappropriate the fund and accepted from him a portion thereof in 
payment of his indebtedness to it. In other words the plaintiff sought to 
recover on the theory that the bank aided and participated in a breach 
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of trust. In order to recover the plaintiff was obliged to prove not only 
that Spiropolis held a portion of the fund in trust for him, but also 
that the bank knew or had reasonable grounds for believing that a trust 
relationship existed, ‘and that the bank participated in the breach of 
trust. 

It was held that since the evidence showed that the bank did not know 
that Spiropolis held a portion of the fund in trust until the second draft 
was deposited the bank could not be held liable for amounts withdrawn 
by him prior to that time. It was further held that the bank did not 
participate in a breach of trust when it permitted Spiropolis to pay to 
it out of the respective shares of the owners of the fund part of the 
amounts which they owed to the bank. In deciding this point the court 
said: 


‘‘There is no evidence that George Spiropolis used any of the money 
belonging to these various beneficiaries to pay his direct liability to the 
bank. It is conceded his liability as an indorser was reduced when such 
notes were paid, but was not the bank entitled to payment? What if 
Babetos and the others had gone in person to the bank and asked to have 
their respective shares in this fund credited on their notes? Would it 
then be contended that, by reason thereof, the bank participated in a 
breach of trust, even though the transaction inured to the benefit of 
George Spiropolis?’’ Y 


The court also decided that the bank did not participate in a wrong 
when it allowed Spiropolis to check against the balance of $3,126.56 re- 
maining in the account after the allotment to the owners of the 
fund although it knew of the plaintiff’s interest in the fund to 
the extent of $5,339.85. The court so held because it appeared that 
Spiropolis signed checks and notes for the plaintiff with his approval 
and ratification. The court was of the opinion that the bank had the 
right to assume from this fact that Spiropolis could check against the 
account as he saw fit, especially since it appeared that the plaintiff was 
out of town during the time that the transactions under discussion took 
place, and the bank had no means of knowing of any limitation placed 
on Spiropolis’ authority. In holding that the bank was not liable for 
permitting Spiropolis to check against the balance of $3,126.56, the 
court said: 


‘*Tt is to be remembered that Demas did not return from the moun- 
tains until in October, 1919, and the bank had no means of knowing of 
any limitation placed upon Spiropolis’ authority. Before and after the 
transaction in question Spiropolis signed checks and notes for Demas 
with his approval and ratification, and it is only reasonable to infer that 
the bank believed he could check on this account as he saw fit. Of course, 
a different question would arise if the bank had notice that he was using 
the balance in the account for purposes foreign to the agency, but, in 
view of the course of dealing between these parties, we think it was not 
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incumbent upon the bank to sift out and run down at its peril every 
check drawn. As Paul Pollman, the cashier, stated: ‘The money was in 
his fund. We didn’t know what his business dealings with the other 
people were, or what they owed him.’ Demas had vested Spiropolis 
with apparent authority to do the very thing that he did do, and he 
cannot complain because the bank relied thereon. We agree with coun- 
sel for plaintiff that Spiropolis did not have apparent authority to use 
his principal’s money to pay his own debt to the bank, but this was not 
done in the instant case. He used most of the funds, not to pay the 
agent’s debt to the bank, but the principal’s. . 

‘‘After plaintiff learned of the bank’s alleged breach of trust, he 
continued to deal with it for over a year. Consider the following loans 
made by the bank to him: November 5, 1919, $500 (this note was “signed 
‘John Demas by George Spiropolis’) ; November 6, 1919, $500; Novem- 
ber 17, 1919, $9,000 ; November 8, 1920, $2,000; and on December 6, 1920, 
$1,000. All of these notes were paid, the last being paid in May, 1921, 
without the assertion of any claim or demand against the bank. Further- 
more, Demas’ statement that Spiropolis was not authorized generally to 
act for him is unquestionably refuted by the fact, as above stated, that 
Spiropolis signed Demas’ name to a note for $500 in November, 1919, 
which the latter paid without objection.’’ 


There was still another reason why the plaintiff was not entitled to 
recover against the bank. That reason was that before the action was 
brought he made a solemn declaration in writing that the bank was not 
indebted to him in any sum, and that he had no claim against it of any 
kind or description. 


ERE ER EEE 


BANK NOT PREFERRED CREDITOR OF INSOLVENT BANK 


In order that a claim based upon an alleged trust fund may be al- 
lowed as a preferential claim against the assets of a bank in the hands 
of a receiver, it must appear that such assets were actually increased 
by the receipt of the trust fund. This is the rule stated in the case of 
Mechanics’ & Metals National Bank of City of New York v. Buchanan, 
12 Fed. Rep. (2d) 891, a decision of the United States Circuit Court of 
Appeals. The facts in the case were as follows: 

On August 11, 1922, the Central State Bank- of Muskogee, Okla., 
indorsed and assigned to the plaintiff bank two notes as collateral se- 
curity for its indebtedness to the plaintiff. One of the notes was for 
$20,000 and had been executed and delivered to the Central Bank as 
collateral security for an indebtedness to the bank. The other note was 
for $18,000 and had likewise been executed and delivered to the Central 
Bank as collateral security for an indebtedness. 

On July 7, 1922, prior to the assignment of the notes to the plain- 
tiff, the bank commissioner of Oklahoma made an examination of the 
condition of the Central Bank, and on that date, pursuant to an order 
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of the bank commissioner, the Central Bank issued a certain cashier’s 
check, payable to the order of ‘‘ourselves—twenty thousand ($20,000.00) 
dollars, C. T. Thompson, President,’’ and this check was carried among 
the assets of the bank in lieu of the note of W. C. Smith for the sum of 
$20,000. This was accomplished on the books of the bank by charging the 
accounts of Clyde T. Thompson and J. A. De Witt with said sum. On 
August 1, 1922, this same cashier’s check was indorsed ‘‘Cr. W. C. 
Smith, Spl.’’ There was then entered to the credit of W. C. Smith, 
special account, the sum of $20,000, which remained to the credit of W. 
C. Smith upon the individual ledger of the individual depositors in said 
bank until August 18, 1922, on which date the bank was declared to be 
insolvent and was placed in charge of a receiver. 

On July 7, 1922, pursuant to the order of the bank commissioner, the 
Central Bank also wrote a cashier’s check payable to the order of ‘‘our- 
selves, eight thousand ($8,000.00) dollars, C. T. Thompson, President.’” 
This cashier’s check was carried as an asset of:the bank until about the 
said 11th day of August, 1922, when it was canceled and marked ‘‘Paid,”’’ 
and a special deposit was made to the credit of the Central Auto Co. 
This cashier’s check was charged to the account of Clyde T. Thompson 
and J. A. De Witt, as depositors in the bank, and these accounts on the 
books of the bank remained in this same condition until August 18, 1922, 
at which time the bank commissioner took possession of said bank. 
Clyde T. Thompson and J. A. De Witt were the acting managing officers 
of the Central Bank and depositors therein. 

It appeared that no money was actually paid to the Central Bank 
for the cashier’s checks by Smith or the Central Auto Co. or any one 
else. It also appeared that the checks were issued and the amounts 
thereof credited to the accounts of Smith and the auto company and 
charged to the accounts of Thompson and De Witt for the purpose of 
charging off $28,000 of the $38,000 represented by the notes of Smith 
and the auto company, because the bank commissioner was dissatisfied 
with the loans. The receiver did not know the true condition of these 
accounts at the time he took possession of the bank, nor did the plaintiff 
bank know of the issuance of the cashier’s checks, or of the entries upon 
the books of the bank to the credit of the special accounts of Smith and 
the auto company. 

In this action the plaintiff sought to recover the sum of $28,000 from 
the receiver of the Central Bank on the theory that the special deposits 
to the credit of Smith and the auto company were the property of the 
plaintiff as the holder of the notes with relation to which the special de- 
posits were created. It was held that since the assets of the bank were 
not increased by the transaction and no part of the funds which came 
into the hands of the receiver had been set apart for the payment of the 
checks, the plaintiff was not a preferred creditor of the Central Bank, 

















THE BANKING LAW JOURNAL 





14 


and was not, therefore, entitled to recover the amount sued for. It was 
further held that the plaintiff had a claim for the full amount of the 
notes held by it, but that the claim was a general claim. 

In holding that the plaintiff was not the holder of a preferred claim 


the court said: 


‘*It is conceded that no payments in money were in fact made; there- 
fore the funds of the bank were not augmented in any way. The or- 
iginal notes were not taken up in whole or in part, but were left in the 
possession of appellant (plaintiff), which had no notice of the transac- 
tion prior to insolvency. A mere bookkeeping transfer was made, which 
would have been effective, perhaps, if the bank had continued as a going 
concern, but by which the funds of the bank were in no respect aug- 
mented. It consisted merely of a shifting of credits on the books of the 
bank. The rule applicable is thus announced in Beard v. Independent 
District of Pella City (C. C. A. Eighth Cireuit) 88 F. 375, 31 C. C. A. 562. 

““*TIn order that a trust fund may constitute a preferential claim 
‘against the funds of a national bank in the hands of a receiver, it must 
appear that these funds were actually augmented by the receipt of the 
trust fund. And if the trust fund was created merely by a check on the 
same bank drawn by a general depositor in favor of the trustee, the 
amount of which was then shifted to the latter’s credit, there is no right 
to a preference.’ It must at least appear that the funds in the hands of 
the receiver were increased or benefited by the proceeds, and the recovery 
is limited to the extent of this increase or benefit, and in such case the 
specific thing parted with, or its proceeds, must be sufficiently identi- 
fied to be returned. City Bank v. Blackmore, 75 F. 771—773, 21 
C. C. A. 514. 

‘<The cases where such an equitable lien has been recognized are in 
general where a collection is made by the receipt of money or property 
which augments and increases the funds of the insolvent bank; but where 
such collection is made by charging the amount to the account of the 
debtor, who is a depositor in the bank, the assets of the bank are not aug- 
mented thereby, since no money passes to the insolvent bank, and the 
customer has no preferential claim on the assets in the hands of the re- 
ceiver. 3 Ruling Case Law, par. 268, p. 639. 

‘‘Here the answer simply admits that the receiver is in possession of 
all the tangible assets of the bank. There is no showing that the funds 
represented by this bookkeeping credit were ever segregated from the 
general mass of the funds of the bank. The bank neither received nor 
paid out any money, and a claim now exists for the full amount of the 
notes; but that claim is a general one, and insusceptible of being fol- 
lowed, either in kind or by substitution, into the hands of the receiver. 

‘‘In State Bank of Winfield v. Alva Security Bank, 232 F. 847—849, 
147 C. C. A. 41, this court said: 

*« “To adopt that theory [as to a fund] is to re-establish under a mere 
bookkeeping disguise the exploded notion that a trust fund may be 
recovered, if it can be traced into the general assets of an insolvent 
estate. . . . The rule is accurately stated and numerous authorities 

cited by this court in the first case referred to [Empire State Surety Co. 
v. Carroll, 194 F. 593, 114 C. C. A. 435] as follows: ‘‘It is indispensable 
to the maintenance by a cestui que trust of a claim to preferential pay- 
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ment by a receiver out of the proceeds of the estate of an insolvent that 
clear proof be made that the trust property or its proceeds went into a 
specific fund or into a specific identified piece of property which came 
to the hands of the receiver.’’ ’ 

‘*The case made by appellant falls short of this requirement. Trans- 
actions upon which it relies consisted of a mere shifting of credits on 
the books of the insolvent bank. The assets of that bank were not in- 
creased thereby, nor were any funds set apart which, or any part of 
which, came into the hands of the receiver.’’ 


GREER 


SENDING CHECK DIRECT TO DRAWEE BANK 


Statutes are not to be taken too literally. Construed with too great 
strictness, they may have an effect which they were never intended to 
have. 

In twenty or more of the states there is a statute to the effect that 
it is due diligence for a collecting bank to send a check direct to the bank 
on which it is drawn. These statutes change the former rule, established 
by the court decisions, which was to the effect that sending a check direct 
to the drawee bank constituted negligence. Such a statute has been 
adopted in the state of Idaho. In a recent Idaho decision, Matlock v. 
Citizen’s National Bank of Salmon, which is published in full among 
the banking decisions in this issue, the court, in referring to this statute 
said: 


‘“While the statute declares that ‘forwarding direct’ shall constitute 
due diligence, it is for the jury to determine whether or not the medium 
of such forwarding satisfies due diligence. Under the bald statute, the 
transmission of a check by a piccaninny aboard a mule would be a ‘for- 
warding direct,’ but under most circumstances a jury would fail to in- 
vest the transmitter with such diligence as the law requires.’’ 





The Law of Negotiable Instruments 


The second of a series of articles which will cover exhaustively the 
entire body of the law pertaining to negotiable instruments 


By Roy A. Redfield, of the Washington State Bar 


FORM AND CONTENTS (continued) 


§ 35. Maturity of Time Paper. 

§ 36. Concise Statement of Rules. 

§ 37. Specific Date or Period. 

§ 38. Reference to Future Event. 

§ 39. Accelerating Maturity. 

§ 40. Accelerating Maturity—External Events. 
§ 41. Acceleration on Default. 

§ 42. Uncontrolled Option to Mature. 

§ 43. Extension Provisions. 

§ 44. Waiver and Extension Clauses. 

§ 45. Where Waiver and Consent Clauses Bad. 
§ 46. Allowable in Most States. 

§ 47. Words of Negotiability. 

§ 48. Phraseology. 

§ 49. Certainty as to Drawee. 


§ 35. Maturity of Time Paper. 


Very few questions are left in doubt by that section of the Act deal- 
ing with fixed future maturity, which reads as follows: 


“‘See. 4. Determinable Future Time—What Constitutes. 

‘An instrument is payable at a determinable future time, within the 
meaning of this act which is expressed to be payable, 

‘*1. At a fixed period after date or sight; or 

‘*2. On or before a fixed or determinable future time specified 
therein ; or 

**3. On or at a fixed period after the occurrence of a specified event, 
which is certain to happen, though the time of happening be uncertain. 

‘‘An instrument payable upon a contingency is not negotiable, and 
the happening of the event does not cure the defect.’’ 


In place of the last paragraph, the Wisconsin law has the following: 
‘*4. At a fixed period after the date or sight, though payable before 
then on a contingency. An instrument payable upon a contingency is 
not negotiable, and the happening of the event does not cure the defect, 
except as herein provided.”’ 


16 
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§ 36. Concise Statement of Rules. , 

Fixity is favored, and uncertainty condemned, in the quoted sec- 
tion. But there are certain possible combinations of chance and cer- 
tainty not expressly dealt with, and for light on these we must look to 
decided cases. Anticipating the more detailed discussion in the follow- 
ing paragraphs, we may here summarize the law in short propositions. 

1. A fixed future date (‘‘July 1st, 1925’’) or a specific interval 
(‘‘six months after date’’) is good. So are fixed installments. 

2. <A time fixed by reference to some event which is sure to happen 
is good, even though this method leaves it highly uncertain when ma- 
turity will actually arrive. (‘‘Payable upon my death’’). 

3. A time fixed by reference to a contingency which may or may 
not happen is clearly bad. (‘‘Payable when said factory moves to this 
town’’). 

4. ‘‘On or before’’ a fixed or determinable future time is good, if 
the maker is to exercise such option of earlier payment, or if some 
specified condition external to the mind of the holder is given as the 
occasion for accelerating maturity. But if the holder is given the right 
to make the paper due at his mere caprice, some courts say the instru- 
ment is not negotiable. 

5. Fixity of date with extension provisions: this is good if the 
promised extension is for a definite period. If indefinite, the courts 
differ ; but most of them hold such provisions injurious. 


§ 37. Specific Date or Period. 

Fixing maturity by naming a future date, or by setting a measured 
interval which must first elapse, is ordinarily the suitable and con- 
venient method. There does not seem to be any limitation recognized 
as to length of time the instrument may run; the parties may set pay- 
ment as far into the future as they see fit. 


§ 38. Reference to Future Event. 

As the Negotiable Instrument Act in Section 1 requires that the 
obligation must be payable at a ‘‘fixed or determinable future time,’’ one 
might suppose that the period before maturity should be determinable 
in the sense that its length could be calculated in advance, at the time 
of issue or at any moment afterward. But this is not exactly what the 
law means; section 4 relaxes the apparent strictness. It is enough for 
negotiability if the due date is set by reference to some future event 
which, at the time the instrument is made, is known to be sure to happen, 
even though the probable time of such event is wholly uncertain. Matur- 
ity may be timed at the event, or its occurrence may set a measured period 
running at the end of which payment is due. 
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But the certainty of the event must be clear when the paper is is- 
sued. It does not help matters if, the event being uncertain at the date 
of issue, its happening afterward removed the doubt. The Act says 
that the happening of the event does not cure the defect. ‘‘Negotiability 
is to be judged by the front sight, not by the back sight. The moral 
certainty must be present at the time of its execution and not be a 
matter of relation accruing by reason of subsequent events. If it be not 
a bill or note ab initio (at the time of its issuance), no subsequent event 
can make it so.’’88 

Paper of the sort allowed by this rule is not very common, and does 
not fit in well with those theoretical requirements which tend to make 
commercial paper so definite that it can circulate as an acceptable sub- 
stitute for money. But a useful purpose is served by recognizing such 
instruments, more especially in cases where it is desired to time the 
paper with reference to some person’s death, and expediency has been 
allowed to prevail over logical consistency. 


§ 39. Accelerating Maturity. 

When an instrument states a certain due date, but refers also to 
some contingency which will cause or may cause the paper to mature 
earlier, it is generally held negotiable, but may fail of that character 
under certain conditions. The various phases of the matter may be 
classified according to the question whether the contingency which will 
accelerate maturity is some definite event, not under control of the 
parties and external to their thought, or, on the other hand, is merely 
a subjective mental process, a decision or option wholly under the 
control of the person making it.. It is one thing to say that maturity 
shall be hastened if a farm is sold, it is quite another to say that paper 
shall become due because the creditor is tired of waiting. 


§ 40. Accelerating Maturity—External Events. 


First, as to contingencies of the external world, not under control 
of the parties. There is no doubt that where a final fixed date is set, 
some possible intervening event may be named as the occasion for an 
earlier maturity. And this is so whether the happening of the event 
makes the paper automatically due, or gives maker or holder an option 
to declare it due. For example, a note may safely say that it shall be 
payable six months after date, and add a clause to the effect that if 
before that time a certain estate is settled it shall thereupon immediately 
become payable. Or it may refer to the settling of the estate and give 
to maker or holder an option or privilege thereupon to declare maturity. 
It has often been urged against the negotiability of such paper that the 
due date was wholly uncertain, but the courts have answered repeatedly 


38. Joseph v. Catron, 13 N. M. 202, 81 Pac. 439. 
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that the paper would in any case be due on the fixed date set, and that 
maturity was therefore sufficiently certain. 

The paper here under discussion is to be carefully distinguished from 
that we have been considering, where maturity is conditioned only on 
some future event certain to happen, without any fixed future date men- 
tioned at all. As to such paper we have seen that it is absolutely neces- 
sary that the future event shall be sure to happen. No such require- 
ment applies, where the possible event will operate only to hasten a 
maturity otherwise fixed. The contingency may be wholly uncertain or 
even improbable here. The law looks to the fixed date and regards it 
as a matter of indifference whether some chance may bring the time of 
payment earlier. 


§41. Acceleration on Default. 

The external contingency may be a default in the payment of sums 
due upon the instrument, as an installment of principal. This point is 
so well settled that many standard printed forms of notes now carry 
an ‘‘acceleration clause’’ so conditioned. The Act itself recognizes the 
propriety of such a clause, where it says in Section 2 that the sum pay- 
able is a sum certain . . . although it is to be paid by stated in- 
stallments, with a provision that upon default in payment of any in- 
stallment or of interest the whole shall become due. Idaho, Iowa, North 
Carolina and Wyoming omit the words ‘‘or of interest.’’ The same 
principle has been extended to a series of notes maturing at successive 
intervals, all containing a provision that the whole series or those 
which remain unpaid shall become due upon default as to any one of 
them. Such a provision is widely recognized as permissible. 


§ 42. Uncontrolled Option to Mature. 

Passing to the second class of cases above mentioned, where accelera- 
tion depends on a pure option, or subjective mental process, not con- 
trolled by any external event, we have first to distinguish between maker 
and holder. The paper unquestionably may give the maker such right. 
This follows from the very language of the Act, which, in subdivision 
2 of section 4 says that the instrument may be payable ‘‘on or before’’ 
a certain time. The words ‘‘on or before’’ are construed to mean that 
maturity is set at the date specified, but that the maker, at his option, 
may pay sooner. Paper so reading is negotiable. A slight tendency to 
hold the opposite was observable in some eastern jurisdictions before 
the adoption of the Uniform Act, but its language now removes all 
doubt. 

The giving of an uncontrolled option to the holder, to declare an 
earlier maturity practically at will, throws grave doubt upon nego- 
tiability. Such an option conditioned on the happening of an event is 
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permissible, as shown above, but when the option involves nothing but 
a subjective mental process the courts do not favor it. A Massachusetts 
ease held that a note payable ‘‘three years from date, or on demand”’ 
was not negotiable.2® It is very generally held that a provision giving 
the holder the right to declare paper due whenever he shall deem him- 
self insecure spoils negotiability. This seems wholesome and right. If 
the parties want to contract on the basis of demand paper they should 
say so. Courts will ‘‘lean against’’ any form of agreement which seems 
to say one thing but means another. 

A few cases may be found which are out of line. There is an Alabama 
ease, for instance, which upheld negotiability in the face of a provision 
which allowed the payee bank to apply the maker’s current balance to 
the debt whenever it saw fit.4° But undoubtedly the weight of author- 
ity is against recognizing paper as negotiable when it gives a fixed 
maturity, coupled with an option in favor of the holder to accelerate 
maturity at his mere wish or caprice. 


§ 43. Extension Provisions. 

We now turn from acceleration clauses to their opposite, the 
provision sometimes found in notes whereby an extension of ma- 
turity is more or less definitely promised. There is some confusion in 
this field, but upon analysis of the cases it appears that the disagreement 
relates not so much to the principles applicable as to the kind of provi- 
sion which really grants an extension privilege. It is generally accepted 
that an extension for a definite time may be provided for without hurt- 
ing the paper; but negotiability is destroyed if the promised extension 
is indefinite as to time. It will be helpful to notice two illustrative 
cases as showing what is allowed and what is not allowed. Here is 
language that was considered in an Alabama case: ‘‘It is hereby agreed 
that this indebtedness is to be extended for six months from the maturity 
of this note, if so desired by the makers and indorsers.’’*1 The court 
held that this provision, being for an extension definite as to time, did 
not impair the note. This holding is undoubtedly sound and would 
probably be followed everywhere. A moment’s reflection will show that 
the substance of such a provision is the same as if the note were to be- 
come due at the final date fixed, with an option in the maker to pay at 
the earlier date; we have seen that such a note would be negotiable. 
Whether phrased one way or the other it has an ultimate date when 
payment must be due. On the other hand, as illustrating what is clearly 
bad, we may take a case in which the language of the note was as fol- 
lows: ‘‘This note is given for advancements, and it is the understanding 


39. Mahoney v. Fitzpatrick, 133 Mass. 151. 
40. Louisville Banking Co. v. Gray, 123 Ala. 251, 26 So. Rep. 205. 
41. Anniston Loan & Trust Co. v. Stickney, 108 Ala. 146, 10 So. Rep. 63. 
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it will be renewed at maturity.’’42 This note was held non-negotiable 
because the indefiniteness with respect to the promised renewal made 
it wholly uncertain when it would be paid. This is a typical decision 
and would be followed in most jurisdictions. 

The disagreement as to principle is limited to a very few states. On 
the first half of the proposition, there are no disagreements at all; a 
provision for a definite extension is good everywhere. As to indefinite 
extensions, Missouri has opposed the general current of authority and 
held that an agreement in a note that it should be extended either 
before or after maturity, does not injure the negotiability of the paper, 
even though the period of such extension is not limited.4* In a few 
other states, a distinction is made between extensions which will be 
granted before maturity and those which, by the terms of the paper, 
cannot be granted until after maturity. Such states hold that where the 
instrument reads in such a way that extension cannot be granted until 
after maturity, it does not matter that the contemplated extension is 
wholly indefinite. These states, however, hold to the general rule re- 
garding indefinite extensions, if the contemplated extension must or may 
be granted before maturity. Decisions of this sort may be found in 
California, Illinois and Kansas.44 Apart from such rather exceptional 
holdings, it is generally admitted that a provision whereby extension 
is more or less clearly promised will destroy the negotiability of the in- 
strument, if such contemplated extension is indefinite in length; and 
in most states it does not matter ‘whether the promised extension is to 
be settled upon either before or after maturity, the paper being bad in 
either case if no limited period is named. 


§ 44. Waiver and Extension Clauses. 


The principal difficulty in this subject is to determine what language 
does and what does not grant extension privileges. In nearly all the 
eases where this subject is considered, the question has arisen out of 
waiver or consent provisions whereby indorsers, sureties or guarantors 
agree that if an extension is given they shall not be released thereby. 
Such waiver and consent provisions are very common, and are often in 
some such form as the following: ‘‘The makers and indorsers hereby 
waive, severally, protest, demand and notice of protest, and agree to all 
extensions and partial payments before or after maturity;’’ ‘‘ All in- 
dorsers hereby agree that no extension of the time of payment with or 
without our knowledge shall release us;’’ ‘‘Without notice, the holder 


42. Citizens Nat. Bank v. Piollet, Pa., 17 Atl. Rep. 603. 

43. City National Bank v. Goodloe-McClelland Commission Co., 93 Mo. 
App. 123. 

44, California, Mavajo County Bank v. Dolson, 163 Cal. 485, 126 , Pac. 
Rep. 153; Illinois, Stitzel v. Miller, 250 Ill. 72, 95 N. E. Rep. 53; Kansas, 
Rossville State Bank v. Heslet, 84 Kans. 315, 113 Pac. Rep. 1052. 
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may extend the time of payment and all indorsers and guarantors hereby 
consent in advance to such extensions.’’ Dozens of such provisions 
might be culled from current forms in use; the general tenor of all of 
them is the same; they purport to conserve the rights of the holder as 
against all parties secondarily liable, even though extension is granted 
to the maker; and such secondary parties register their consent in ad- 
vance. Do such provisions make the time of payment indefinite by 
granting the right to the holder to extend indefinitely? Some courts 
so hold and discuss the effect on certainty of payment as though such 
language expressly promised that extension would be given. Other 
courts hold, and more soundly, that such is not the effect of the language 
considered. They point out that maker and holder can always agree, 
either before or after maturity, for an extension of time, and that such 
agreement, if supported by new consideration, is binding; the waiver 
and consent provision comes into play only if the principal parties 
actually do make such a new agreement; they are intended only to save 
the holder’s rights against secondary parties, if he sees fit to grant such 
extension. 


§ 45. Where Waiver and Consent Clauses Bad. 

The jurisdictions in which a waiver and consent provision, looking 
to a possible extension without the release of secondary parties, has been 
held to destroy the negotiability of the note as making the time of pay- 
ment uncertain are Idaho, Indiana, Iowa, Kansas and Michigan. The 
footnote shows a leading case from each of these jurisdictions.*® More 
decisions of the same tenor can be found in nearly all of these states. 
In any of the jurisdictions named, a negotiable instrument carrying such 
a waiver and consent clause should be feared as probably being with- 
out negotiability. 


§ 46. Allowable in Most States. 


A much larger number of courts have held consistently with the 
view which is above presented as the sound view; they regard such 
waiver and consent clauses as intended only to govern rights and liabil- 
ities as to secondary parties in the event of an extension, and not in the 
light of agreements which give any party the right to demand extension. 
But while this is undoubtedly the majority rule, it should be kept in 
mind that the negotiability of paper is usually tested by the law of the 
place where it originated, and the courts of any state might deny the 
negotiability of an instrument carrying waiver and consent provisions 


45. Idaho, Union Stock Yards National Bank vy. Bolan, 14 Ida. 87, 93 
Pac. Rep. 508; Indiana, Matchett v. Anderson Foundry, 29 Ind. App. 207, 64 
N. E. Rep. 229; Iowa, Quinn v. Bane, Iowa, 164 N. W. Rep. 788; Kansas, 
Rossville State Bank v. Heslet, 84 Kans. 315, 113 Pae. 1052; Michigan, Second 
National Bank of Richmond v. Wheeler, 75 Mich. 546, 42 N. W. Rep. 963. 
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if the paper were made and delivered in Idaho, Indiana, Iowa, Kansas 
or Michigan. In view of the wide circulation of commercial paper, there 
is a potential risk here which should be understood by every financial 
institution in the country. Perhaps the same agencies which procured 
the adoption of the Negotiable Instruments Act will in the not too dis- 
tant future propose amendments which will clear up the new crop of 
doubts and conflicts. If so, they could not find a better subject to begin 
with than these waiver and consent provisions. 


§ 47. Words of Negotiability. 

The fourth subdivision of Section 1 of the Act says that the instru- 
ment ‘‘must be payable to order or to bearer.’’ What is order paper 
and what is bearer paper is a subject further amplified in Sections 8 
and 9, which will be considered in a later chapter. At this point the 
emphasis is placed upon the fact that there must be something in the 
wording of the document which will indicate that it is transferable by 
negotiation. Our Act is in contrast with the English Bills of Exchange 
Act, which in effect declares all instruments calling for the payment 
of money negotiable unless the contrary intention is expressed. Our 
law makes no such presumption but requires that these so-called ‘‘ words 
of negotiability,’’ or their equivalent, shall appear on the face of the 
paper. The convenient and all but uniform expressions are ‘‘to the 
order of,’’ or ‘‘to John Smith or order’’ or ‘‘to bearer.’’ But any form 
of words will do, which conveys a similar meaning. ‘‘Words are but the 
signs; thought is chiefly valuable . . . ‘order, or ‘bearer’ are con- 
venient and expressive, but clearly not the only words which will com- 
municate the quality of negotiability.’’4¢ 


§ 48. Phraseology. 

A few variant forms may be noted here with profit. Phrases con- 
taining the word ‘‘order’’ are quite sure to be safe. As to the word 
‘‘bearer,’’ its use is equally safe and certain, unless it is used merely 
as an appositive, describing the person named; thus, ‘‘pay to John 
Smith, the bearer’’ would probably be held to make an instrument non- 
negotiable. Here the meaning of the word ‘‘bearer’’ seems to be limited 
to the particular bearer who is therein named, so that some later bearer 
would have no right to the proceeds.** ‘‘Holder’’ is equivalent in mean- 
ing to ‘‘bearer.’’48 ‘‘Assigns’”’ or ‘‘assignees’’ are words of doubtful 
import and are certainly not recommended. Cases may be found in 
which these have been recognized as words of negotiability, but their 
meaning is such as to suggest a transfer by mere assignment, which, as 


46. Raymond v. Middleton, 29 Pa. 529. 
47. Warren v. Scott, 32 Ia. 22. ' 
48. Putnam v. Crymes, 26 S. C. L. 9, 36 Am. Dee, 250. 
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we have seen, is quite different from negotiation. A New York decision 
says, ‘‘While the usual terms to confer negotiability on an instrument 
for the payment of money are to make it, payable to order or bearer, 
still instruments payable to assigns have been held to be negotiable in 
cases where it was apparent from the whole nature of the instrument 
and the language employed that such was intended to be their char- 
acter.’’49 Cases may be found both denying and supporting negotiability 
where the words ‘‘assigns’’ or ‘‘assignees’’ have been used in place of 
‘‘order’’ or ‘‘bearer,’’ but it is believed that they are to be regarded 
with distrust unless the instrument otherwise makes plain the intention 
to grant a negotiable character. 

Literally thousands of cases could be collected where paper has been 
held non-negotiable, and defenses have been let in, because the words 
of negotiability were missing, and a collection of such cases would prob- 
ably have citations from every State in the Union. The illustration we 
used at the beginning of this chapter will serve as well here as the 
collection of authority. In our John Smith note case, if the note read 
like this—‘‘Sixty days after date I promise to pay to Wm. Jones, $100’’ 
—such a note would be non-negotiable for lack of the significant words 
of negotiability, and any court would hold that John Smith, the maker, 
would be entitled to prove his defense of failure of consideration, with- 
out regard to the fact that the holder bought the note for value in due 
course before maturity and without notice of this or any other defense. 


§ 49. Certainty as to Drawee. 

The fifth subdivision of Section 1 can apply only to bills of exchange. 
It reads: ‘‘Where the instrument is addressed to a drawee, he must be 
named or otherwise indicated therein with reasonable certainty.’’ 

This requirement is in line with other provisions of Section 1, with 
respect to certainty of parties. The requirement as to signing identifies 
the maker or drawer. The requirement as to order or bearer makes 
the payee specific or gives a means of identifying him. The present re- 
quirement calls for equal certainty as to the third party to a bill of ex- 
change. But the language of the Act dispenses from the strict necessity 
of naming such drawee; it is enough if means are given whereby he may 
be identified with certainty. So a bill of exchange has been held suffi- 
cient where it was drawn upon ‘‘The Steamer C. W. Dorrance and 
owners. ’’5° 


49. Zander v. N. Y. Security & Trust Co., 178 N. Y. 208, 70 N. E. Rep. 449. 
50. Ala. Coal Mining Co. v. Brainard, 35 Ala. 476. 


(To be continued) 











































Banking Decisions 
In this department are published each month all of the important decisions of the 


Federal and State Courts, involving questions pertaining to the 
law of banking and negotiable instruments 


COLLECTING BANK LIABLE IN NEGLECTING 
TO TRACE LOST CHECK 


Matlock v. Citizens National Bank of Salmon, Supreme Court of Idaho, 
250 Pac. Rep. 648 


Where a collecting bank claims to have forwarded a check for 
collection direct to the drawee and it later develops that the check 
was never received, there is a presumption that the check was never 
mailed. In such a case it is the duty of the collecting bank, upon 
learning that the check has not been received by the drawee, to 
present and protest it as a lost instrument. If the drawer subse- 
quently withdraws his deposit from the drawee bank, the collecting 
bank will be liable to the owner of the check. 

In this case it appeared that the plaintiff deposited for collection 
in the defendant bank a check in which he was named as payee. 
The check was forwarded by the defendant direct to the drawee bank, 
located in a town some fifty miles distant. Four or five days later 
he inquired at the bank and was informed that no return from 
the check had been received. He visited the defendant bank several 
times during the next days and finally the defendant, at his request, 
called up the drawee on the telephone and learned that the check had 
never been received. The defendant then wrote several letters to 
the drawer asking him to stop payment on the original check and 
issue a duplicate. These letters were, however, ignored. The drawer 
later withdrew his deposit and left the country. It was held that 
the defendant was liable to the plaintiff. It was the defendant’s 
duty upon learning that the check had not been received by the 
drawee to have presented it and protested it as a lost instrument. 

It was also held that, where it is the custom of a collecting bank 
to forward collection items by ordinary mail, it is not negligence for 
the bank to fail to send a check by registered mail. 


Action by Dee Matlock against the Citizens’ National Bank of 
Salmon for negligence in collection of a check. Judgment for plaintiff, 
and defendant appeals. Affirmed. 





NOTE—For similar decisions see Banking Law Journal Digest (Third 


Edition) § 250. 
25 
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John H. Padgham, of Salmon, and Frank T. Wyman, of Boise, for 
appellant. 
Whitcomb, Cowen & Clark, of Blackfoot, for respondent. 


T. BAILEY LEE, J.—On July 5 or 6, 1922, respondent Matlock, 
indorser and owner, delivered to appellant bank for collection a check 
drawn by one Ellis upon the Lemhi Valley Bank in favor of one Black 
in the sum of $325. Black had indorsed the check to Frank Brown, who 
in turn had indorsed and transferred it to respondent. Four or five days 
later, upon inquiry, respondent was advised by the collecting bank that 
no return from the check had been received. He visited the bank at 
intervals thereafter for a period of some eight or ten days, and no 
further mention of the check having been made, he again inquired and 
was advised that no word had come from the Lemhi Valley Bank. 
Whereupon he requested appellant to telephone the drawee bank and 
ascertain the cause of the delay. The drawee bank replied that no such 
check had been received, but that it would be paid upon presentation. 
Matlock then requested appellant to look further into the matter, which 
it agreed to do. The only action taken by appellant thereafter was the 
writing of certain letters to the maker, Ellis, urging him to stop pay- 
ment of the check, and forward appellant a new one. Ellis ignored these 
letters, if ever received, drew his money out of the Lemhi Valley Bank 
on September 19th, and thereafter left the country. 

Respondent brought this action against the collecting bank charging 
negligence in the handling and presentation of such check. The jury 
found in his favor, and he was awarded judgment for the face of the 
check, together with certain interest and costs. From such judgment 
this appeal has been taken. 

Insufficiency of the evidence to support negligence is urged pri- 
marily. What does the evidence disclose? The drawee bank is situated 
at Leadore, some 50 miles from appellant bank at Salmon City. Be- 
tween these places there existed regular telephone service and a regular 
daily mail service, excepting Sundays. All mail going from Salmon 
City to Leadore was placed in a sealed sack, which was never opened 
until after >aching its destination. Mrs. Edwards, an employee of the 
collecting bank, says she remembers addressing the envelope containing 
the check and letter of remittance to the drawee bank and ‘‘dropping’’ 
the same in the local post office on July 6th. There is no evidence that 
the container envelope was ever stamped. It bore a return address. 
It has never returned to appellant bank. Both parties plead that the 
check has been lost. From the general verdict, it is impossible to gather 
just what*the jury determined as to the fact of loss. When a letter, 
properly addressed and stamped, is deposited in the post office, the 
presumption arises that such letter arrived in due course at its destina- 
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tion. However, when the failure of such a letter to arrive has been 
established, there conversely arises the presumption that it was never 
mailed. The loss of the check was prima facie evidence of appellant’s 
negligence, and the burden was upon it to establish such forwarding as 
would have constituted due diligence. Under the evidence the jury would 
have been warranted in finding to the contrary. 

Granting that the check was lost through the bank’s negligence, this, 
in itself, might not have been sufficient to hold the bank for the full 
amount, since abundant time remained to Matlock after notice of the 
loss to protect himself. Violation of some further duty must appear. 
It seems to be the settled law that where a bank undertakes the collection 
of a check, the obligation is not gratuitous, but is an ordinary contract 
of agency based on sufficient consideration. And the obligation of the 
collecting bank continues until the relation is concluded either by de- 
mand of the principal, interposition of court mandate, or renunciation 
by the agent. 7 C. J. 625, § 300, In the instant case the relation was not 
concluded upon discovery of the loss. Matlock was never notified that 
he would have to shift for himself. On the contrary he was assured 
that appellant would further look into the matter of the collection, and, 
evidently relying upon such assurance, he refrained from action. Shipsey 
v. Bowery National Bank, 59 N. Y. 485. 

After failure to advise Matlock that its agency was at an end, what 
were appellant’s duties? Clearly, it should have attempted to trace the 
lost check. No such effort was made. It should have presented the check 
to the Leadore bank as a lost instrument, and notified Matlock of the 
result, thus completing its duties and giving him protection against the 
drawer and prior indorsers. Hinsdale v. Miles, 5 Conn. 331; Chicopee 
Bank v. Philadelphia Bank, 8 Wall. 641, 19 L. Ed. 422. 


‘‘Collecting agents are recognized in the law as holders for collec- 
tion, and for all the purposes of demand and notice, and the exercise 
of due diligence after dishonor, they are holders of the note; and the 
law imposes upon them the duty of doing all that the owner would be 
required to do for the protection of his rights, and makes them liable 
over to the owner for default in that duty.’’ Davey v. Jones, 42 N. J. 
Law, 28, 36 Am. Rep. 505; Bartlett v. Isbell, 31 Conn. 296, 83 Am. Dee. 
146; Titus v. Mechanics’ Bank, 35 N. J. Law, 588; Beale v. Parish, 20 
N. Y. 407, 75 Am. Dee. 414; Paint Co. v. National Bank, 4 Utah, 353, 
9 P. 709. . 


But no presentation was ever made, notwithstanding appellant had a 
copy of the original check. This was negligence most injurious to re- 
spondent. 

Only one other specification merits serious consideration. The trial 
court instructed the jury: 
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‘*T also instruct you that it is a question of fact whether the act of 
attempting to send the letter by mail without having the same duly 
registered for the purpose of tracing its transit and better insuring its 
delivery was an act of negligence on the part of the defendant bank.’’ 


It is urged that there is no evidence that the check might have been 
registered or that such registry would have insured safer transmission 
or surer tracing. Both the court and the jury could have taken judicial 
notice that Salmon City was a registry office, and it is a matter of gen- 
eral knowledge that registration of mail guarantees a stricter respon- 
sibility on the part of the supervising government. However, since there 
was uncontradicted testimony that the bank’s established custom was 
to forward its collections by ordinary mail, and Matlock having invoked 
the exercise of that custom, such instruction may have been on the facts 
improper. 

But, as has been observed, the negligent loss of the check would not 
of itself have warranted the verdict, and the instruction at most was 
harmless error. Had there been no evidence of established custom, the 
instruction would have been proper, for, while the statute declares that 
‘‘forwarding direct’’ shall constitute due diligence, it is for the jury to 
determine whether or not the medium of such forwarding satisfies due 
diligence. Under the bald statute, the transmission of a check by a 
piecaninny aboard a mule would be a ‘‘forwarding direct,’’ but under 
most circumstances a jury would fail to invest the transmitter with such 
diligence as the law requires. 

The judgment is affirmed. 

Costs to respondent. 


SURVIVOR ENTITLED TO DEPOSITS MADE IN 
TWO NAMES 


Osterland v. Schroeder, Court of Appeals of Ohio, 153 N. E. Rep. 758 


Before her death Sophia Schroeder made deposits in two banks. 
The name of Henry Schroeder was added to the accounts with nota- 
fions to the effect that either might draw and at the death of either 
the survivor might draw the balance. The administrator of Sophia 
Schroeder’s estate brought this action to recover the sum of $6,800 
drawn from the account by Henry Schroeder. It was held that the 
notations referred to were sufficient to convey title to the defendant 
and therefore the plaintiff was not entitled to recover. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 355. 
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Action by E. C. Osterland, administrator of the estate of Sophia 
Schroeder, deceased, against Henry Schroeder. Judgment for defend- 
ant, and plaintiff brings error. Affirmed. 

E. C. Osterland, of Cleveland, in pro. per. 

Reasner & Wieber, of Cleveland, for defendant in error. 


SULLIVAN, J.—This cause comes into this court on error from the 
court of common pleas of Cuyahoga county, where the plaintiff, E. C. 
Osterland, as administrator of the estate of Sophia Schroeder, deceased, 
began a suit seeking the recovery of $6,800 from the defendant, Henry 
Schroeder, under the following alleged facts: That the decedent made 
deposits of money in the Society for Savings and in the Cleveland Trust 
Co., which funds were the decedent’s absolutely; that on May 18, 1921, 
defendant’s name was added to the bank accounts, with the following 
notation as to the Society for Savings, to wit: ‘‘Either or, in case of 
death of either, the survivor may draw part or the whole.’’ The mem- 
oranda at the Cleveland Trust Co. was as follows: ‘‘Either may draw 
balance at death of either payable to survivor.’’ 

It appears from the testimony that at various times the defendant, 
Henry Schoeder, under authority of above notations in the possession 
of the bank, drew out various sums as follows: From the Society for 
Savings Bank account the following amounts: May 18, 1921, $1,200; 
February 1, 1922, $1,200; July 10, 1922, $500; October 3, 1922, $500. 
From the Cleveland Trust Co. account the following sums: March 9, 
1922, $2,000; July 5, 1922, $700; October 18, 1922, $500; December 
8, 1922, $200. 

Upon motion of defendant at the conclusion of his case below, a di- 
rected verdict in his favor was grante? by the court, from which judg- 
ment error proceedings are prosecuted to this court. 

The contention is made by plaintiff in error that, even though, under 
the notations aforesaid, the defendant in error had authority to with- 
draw the deposits aforesaid named from the banking institutions, yet, 
under the record of the case, the money itself belonged .exclusively to 
the decedent, and the simple notations were not sufficient in any manner 
to convey title in whole or in part to the defendant in error. It is claimed 
that it appears from the record that there was no change in the title or 
ownership in the money effected by withdrawal thereof from the bank 
by the defendant in error, and that it was necessary to have something 
additional to the notations to convey any right, title, or interest in the 
deposits from the decedent to the defendant in error. If there were 
evidence in the record to support this contention by way of understand- 
ing verbal or written, between decedent and the defendant in error, there 
would be a foundation for the claim and contention, but, inasmuch as 
there is no such evidence in the record, the silence of the record upon 
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this point does not, as a matter of law, rebut the inference or presump- 
tion arising from the effect and character of the notations. They stand 
unchanged, and therefore the legal status of the relationship between the 
banks, the decedent, and the defendant in error is established by a recent 
holding of the Supreme Court of Ohio, in the case of Cleveland Trust 
Co. v. Seobie, 114 Ohio St. 269, 151 N. E. 373, wherein that court sus- 
tained in principle the contention of the defendant in error, clothed 
with the authority given him by the language of the aforesaid notations. 

The judgment of the lower court is affirmed. 

Judgment affirmed. 


HOLDER IN DUE COURSE ENTITLED TO 
ENFORCE NOTE 


First National Bank of Le Sueur v. Bailey, Supreme Court of North 
Dakota, 210 N. W. Rep. 26 


The defendant signed a promissory note and delivered it to the 
payee corporation as collateral, under an oral agreement that the 
note was not to be transferred. The payee thereafter transferred 
the note to the plaintiff bank before maturity and for value. The 
bank had no knowledge of the agreement between the maker and 
payee. The payee subsequently became insolvent. It was held that 
the bank could enforce the note against the maker even though the 
president of the payee corporation was also president of the plain- 
tiff bank. 


Action by the First National Bank of Le Sueur against E. E. Bailey 
and another. After a verdict for defendants, plaintiff appeals from an 
order denying a motion for a new trial or judgment non obstante. Re- 
versed. 

Zuger & Tillotson, of Bismarck (Thomas Hessian, of Le Sueur, Minn., 
of counsel), for appellant. 

W. H. Stutsman, of Mandan, for respondents. 


“BURKE, J.—The plaintiff, a national bank at Le Sueur, Minn., 
claims to have purchased the negotiable note in suit, ‘‘in due course.”’ 
The defendants were operating an elevator at Mooreton, N. D., at the 
time the note was executed, and they alleged in their answer that the 
payee E. L. Welch & Co. was a corporation of large financial standing 
engaged in handling grain on commission in Minneapolis and Duluth; 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 500. 
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that it was a custom of commission merchants to keep an open account 
with country shippers, and credit thereon the proceeds of such ship- 
ments, and to charge to such account all drafts drawn by said shippers 
on E. L. Welch & Co.; that at the time of the execution of said note 
there was an oral agreement that E. L. Welch & Co. would not negotiate 
said note, but would keep it in the files in the office in Minneapolis, to 
show to the banks with which it transacted its business; that said note 
was given as collateral to said open account, but was not to be negotiated ; 
that said note was negotiated in breach of faith and under circumstances 
amounting to fraud; that at the time of the execution of the note de- 
fendants were not indebted to E. L. Welch & Co., and there was no con- 
sideration for the note; that E. L. Welch & Co. failed in March, 1922, 
and was indebted to defendants at the time of such failure. There is 
evidence of an agreement in 1920, but no affirmative evidence of such an 
agreement in 1921. 

At the close of defendant’s testimony, plaintiff moved the court for 
a directed verdict, claiming that there was no evidence to support de- 
fendant’s defense, and that the evidence showed plaintiff to be a holder 
in due course. Motion denied, and at the close of all the testimony the 
motion was renewed, again denied, the jury returning a verdict for the 
defendants. Plaintiff moves for judgment notwithstanding the verdict 
or for a new trial. The trial court denied the motion, and plaintiff ap- 
peals from the judgment and from the order denying plaintiff’s motion. 

We will assume for the purpose of this opinion only that the note in 
suit was delivered to E. L. Welch & Co. to be shown to the banks with 
which E. L. Welch & Co. was doing business and not to be negotiated, 
and that E. L. Welch, president of E. L. Welch & Co., and president of 
the plaintiff bank, in breach of the agreement, sold the note to the plain- 
tiff bank. The plaintiff bank claims to be a holder in due course and, 
if there was a defect in the title of the payee, such defect was unknown 
to the managers and active officers of the bank. It is conceded that the 
plaintiff bank purchased the note for full value and within a reasonable 
time after its execution. If there was a defect in the payee’s title, notice 
of such defect must exist at the time the holder purchased the instru- 
ment. Knowledge of a defect acquired after the purchase for valuable 
consideration is not notice. 

_ Under section 56 of the Negotiable Instruments Act (section 6941, 

C. L. 1913) : 


‘‘To constitute notice of an infirmity in the instrument or defect in 
the title of the person negotiating the same, the person to whom it is 
negotiated must have had actual knowledge of the infirmity or defect or 
knowledge of such facts that his action in taking the instrument 
amounted to bad faith.’’ Gibson v. Richmond First Nat. Bank, 196 Ky. 
119, 244 S. W. 290; Madison Trust Co. v. Stahlman, 134 Tenn. 402, 183 
S. W. 1012; Payne v. Zell, 98 Va. 294, 36S. E. 379. 
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Under section 59 of the Uniform Negotiable Instruments Act (sec- 
tion 6944, C. L. 1913) : 

‘‘Every holder is deemed prima facie to be a holder in due course; 
but when it is shown that the title of any person who has negotiated the 
instrument was defective, the burden is on the holder to prove that he or 
some other person under whom he claims acquired the title as a holder in 
due course. But the last-mentioned rule does not apply in favor of a 
party who became bound on the instrument prior to the acquisition of 
such defective title.’’ 


It is the settled law in this state that, when a holder has shown that 
he purchased the note before maturity and for a valuable consideration, 
it is then presumed that he is a holder in due course. First National 
Bank of St. Thomas v. Flath, 10 N. D. 281, 86 N. W. 867; American 
National Bank v. Lundy, 21 N. D. 167, 129 N. W. 99; Walters v. Rock, 
18 N. D. 45, 115 N. W. 511. 


‘“Where a purchaser of a negotiable note which was obtained by 
fraud paid value for it, he will be entitled to recover in an action upon 
it against the maker, unless it is proved that he purchased with actual 
notice of defect in the title, or in bad faith, implying guilty knowledge 
or willful ignorance.’’ King v. Doane, 139 U. S. 166, 11 S. Ct. 465, 
35 L. Ed. 84. 


In the case at bar, the cashier, Mr. Weiss, had sole charge of and 
acted for the bank in the purchase of the note in suit. Mr. Weiss 
testifies on cross-examination under the statute that he purchased the 
note in suit in good faith for full value and the draft for full amount is 
in evidence as an exhibit; that the plaintiff bank was organized in 1894 
with E. L. Welch as president, and out of 250 shares of stock, Welch 
owned 70 shares. He was president of two other banks. During the 
grain season, E. L. Welch & Co. borrowed all that it could at the plain- 
tiff bank, and then sold notes outright to the bank, and, on account of 
having borrowed to the limit the notes were sold to the bank without 
recourse. During all the years from the organization of the plaintiff 
bank in 1894 there never was any trouble or loss on any of the notes 
purchased by the plaintiff bank from E. L. Welch & Co. There was no 
notice of any defect in the title of the payee unless the knowledge of 
E. L. Welch, president of the bank, and president of E. L. Welch & Co., 
can be imputed to the bank. 

Several times during the trial the court intimated that that was 
the only question in the case. It is the principal contention of the de- 
fendants, and, in denying a motion for a new trial, in memorandum 
opinion, relying upon the case of Grebe v. Swords, 28 N. D. 330, 149 
N. W. 126, the trial court held that the knowledge of E. L. Welch, as 
president of the plaintiff bank, was knowledge to the bank. In the case 
of Grebe v. Swords, supra, the court says: 
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“It affirmatively appears that in the discounting of such paper, 
Jones, as cashier, is the only person who acted for the bank. He turned 
over the notes, and gave, or caused himself to be given, credit therefor 
on the books of such bank. He was the bank in the transaction, and 
whatever was done by his assistant cashier was done purely in a clerical 
way, under the directions of Jones. . . . This being true, the knowl- 
edge of Jones as to the infirmity in this paper was the knowledge of the 
bank. Emerado Farmers’ Elevator Co. v. Farmers’ Bank, 20 N. D. 
270, 127 N. W. 522, 29 L. R. A. (N. 8S.) 567.”’ 


The test is that, if the bank official is acting for the bank, his knowl- 
edge of the infirmity of the paper will be presumed to be the knowledge 
of the bank. 

The evidence in the case at bar shows that E. L. Welch was active 
managing head of the large commission house of E. L. Welch & Co., 
with offices in Minneapolis and Duluth. He was also president of three 
banks. He went to Le Sueur on an average of four times a year. If 
there was a meeting of the board of directors while he was in Le Sueur 
he met with them. The cashier testified that he did not know how E. L. 
Welch financed its business ; that the note was sent by E. L. Welch to the 
bank through the mail; that he passed upon the question of buying the 
‘note ; he knew the defendants Bailey and Sether ; knew that they had two 
elevators; he had been in one of them; and he knew that their paper was 
good and he purchased it without any hesitancy. 

If the note was negotiated in breach of faith amounting to fraud, it 
was done in the interests of E. L. Welch & Co., and not in the interests 
of the plaintiff bank. E. L. Welch acted for E. L. Welch & Co. in selling 
the note. 1 Michie on Banks and Banking, p. 830, states the rule as 
follows: 

‘‘The rule seems to be that knowledge or notice upon the part of an 
officer or agent, with respect to discounts and securities, when such mat- 
ters are within the scope of his duties or agency, are chargeable to the 
bank, and bind it in subsequent proceedings. But the rule cannot hold 
good when the officer is also acting in part for himself and in his own 
behalf. The bank whose president has knowledge of a defect in a 
guaranty on negotiable bonds at the time that it, acting through him, 
makes a loan thereon, is not charged with notice; he being a part owner 
in the bonds, and the loan being in part for his benefit. The knowledge 
of an officer in a bank, being also a member of its discount committee, 
who takes part in discounting a note made to him individually, for an 


unlawful purpose, in which he participates, is not imputable to the 
bank.’’ 


To the same effect see the following authorities: State v. Emery, 73 
Okl. 36, 174 P. 770, 6 A. L. R. 284; Okl. Union State Bank of Shawnee 
v. First Nat. Bank of Huntsville, 122 Ark. 612, 184 S. W. 411; Guar. 
State Bank v. Bland (Tex. Civ. App.) 189 S. W. 546; Rusmissell v. 
White Oak Stave Co., 80 W. Va. 400, 92 S. E. 672, L. R. A. 1917F, 453; 
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Coreoran v. Snow Cattle Co., 151 Mass. 74, 23 N. E. 727; Wardlaw v. 
Troy Oil Mill, 74 8. C. 368, 54S. E. 658, 114 Am. St. Rep. 1004; Forbes 
v. First Nat. Bank of Enid, 21 Okl. 206, 95 P. 785; McPherrin v. Tittle, 
36 Okl. 510, 129 P. 721, 44 L. R. A. (N. 8.) 395. 

In Santiago Innerarity et al. v. Merchants’ National Bank, 139 Mass. . 
332, 1 N. E. 282, 52 Am. Rep. 710, the court said: 


‘‘While the knowledge of an agent is ordinarily to be imputed to the 
principal, it would appear now to be well established that there is an 
exception to the construction or imputation of notice from the agent to 
the principal in case of such conduct by the agent as raises a clear pre- 
sumption that he would not communicate the fact in controversy, as 
where the communication of such a fact would necessarily prevent the 
consummation of a fraudulent scheme which the agent was engaged in 
perpetrating.’’ 


If a bank officer sells to the bank a note owned by him, his knowl- 
edge is not imputed to the bank, where another acts for the bank. Citi- 
zens’ Bank v. Kriegshauser, 211 Mo. App. 33, 244 S. W. 107; Dominion 
Trust Co. v. Hildner, 243 Pa. 253, 90 A. 69; Elk City First National 
Bank v. Dikeman, 96 Kan. 765, 153 P. 559. 

The case at bar comes within the exception that the knowledge of E. 
L. Welch was not knowledge to the plaintiff, and the plaintiff’s motion 
should have been granted, and a new trial awarded. 


ACTION ON DEMAND NOTE TRANSFERRED 
SEVERAL MONTHS AFTER EXECUTION 


Zucchi v. Thomas, Supreme Court of Rhode Island, 133 Atl. Rep. 437 


A demand note executed by the defendants was transferred to 
the plaintiff nine or ten months after it was executed. The defense 
was that the defendants paid the note before it was transferred to 
the plaintiff. The only question in the case was whether the note 
was overdue. If it was the defense of payment was good against the 
plaintiff. It was held that the jury should determine whether or 
not the note was overdue. 


Assumpsit by Giovanni Zucchi against Pierino Thomas and wife. 
Verdict for defendants, and plaintiff brings exceptions. Exceptions 
overruled, and case remitted to superior court, with directions to enter 
judgment on the verdict. 





NOTE—For similar decisions see Banking Law Journal Digest ‘(Third 
Edition) § 493. 
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Venanzio Brollini, of Providence, for plaintiff. 
William M. P. Bowen, of Providence, for defendants. 


PER CURIAM.—This is an action of assumpsit brought by the 
plaintiff against Pierino Thomas and his wife, joint makers of a promis- 
sory note, in form as follows: 

**$200. Providence, R. I., April 10, 1924. 

‘On demand after date we promise to pay to the order of Michele 
Carmosino two hundred 00/100 dollars, payable at , value received. 

‘*Pierino Thomas. 
‘*Giuseppina Thomas.”’ 





The evidence in the case is brief. April 10, 1924, the defendants gave 
their note to the payee, Michele Carmosino, for a valuable consideration. 
Some time, either in December, 1924, or in January, 1925, Carmosino 
was pressed by the plaintiff Giovanni Zucchi to make payment of an old 
debt, $160, owed by Carmosino to Zucchi. It was finally agreed that 
Zucchi should take the note in question and pay to Carmosino $40 in 
cash, and release said debt. Zucchi and Thomas were neighbors, and ran 
restaurants on opposite sides of the same street. Zucchi, without making 
any demand on the defendants, at once placed the note in the hands of 
his attorney for collection, and suit was begun to collect the same. De- 
fendant Pierino Thomas claimed that he had paid the note before it was 
transferred to the plaintiff; that Carmosino roomed in his house and 
boarded in his restaurant; and that the amounts due for room rent, 
table board, and money advanced by Thomas to Carmosino prior to the 
transfer of the note to Zucchi were in excess of the face of the note; and 
that, in fact, Carmosino was his debtor rather than his creditor. Car- 
mosino testified that he had often asked defendant to pay the note, and 
payment had been refused; that some time in October, 1924, he placed 
the note in the hands of a broker, with instructions to make demand of 
payment. This broker did make demand of the defendants for payment, 
and it was refused. Thereafter the note was transferred to plaintiff, as 
above stated. The case was tried by a jury, and a verdict was found for 
the defendants. Later a motion for new trial was denied by the trial 
justice. The case is here on plaintiff’s bill of exceptions. 

Plaintiff excepted to the refusal to direct a verdict in his favor. He 
claims that as a matter of law the trial court should have ruled that this 
demand note was not overdue, and hence not subject to the defense of 
payment at the time he obtained title. The trial court ruled that in the 
circumstances it was a question of fact for the jury ‘‘whether from the 
mere lapse of time the note was overdue.’’ There was no error in this 
ruling, as some nine or ten months, at least, had elapsed after the mak- 
ing of the note prior to its transfer. In the circumstances of this case 
the question of the effect of this lapse of time was one of fact rather 
than of law. See Kirk v. Ball, 45 R. I. 93, 120 A. 165. 
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The trial justice has given his approval to the verdict. We find no 
reason why we should not follow the established rule in such cases and 
refuse to disturb the verdict of the jury as thus approved by the trial 
justice. 

All of the plaintiff’s exceptions are overruled, and the case is re- 
mitted to the superior court, with direction to enter judgment upon 
the verdict. 


BANK FORWARDING ITEMS FOR COLLECTION 
AND REMITTANCE PREFERRED CREDITOR 
OF COLLECTING BANK 


Federal Reserve Bank of St. Louis v. Millspaugh, State Finance Com’r, 
Supreme Court of Missouri, 282 S. W. Rep. 706 


The Federal Reserve Bank of St. Louis forwarded to the Bank of 
Oran certain items indorsed for collection and remittance. The 
Bank of Oran made the collections and forwarded to the Federal 
Reserve Bank drafts drawn in its favor on another bank for the 
proceeds. Payment of these drafts was refused because of the failure 
of the Bank of Oran. It was held that the funds collected by the 
insolvent bank on the items forwarded by the Federal Reserve Bank 
were impressed with a trust and that the latter bank was entitled to 
payment of such funds before the payment of claims of general 
ereditors of the insolvent bank. 


Suit by the Federal Reserve Bank of St. Louis against Frank C. 
Millspaugh, Finance Commissioner. Judgment for plaintiff was 
affirmed by the Springfield Court of Appeals, and the case certified to 
the Supreme Court (275 S.’ W. 583). Affirmed. 

Bailey & Bailey, of Sikeston, for appellant. 
James G. McConkey, of St. Louis, for respondent. 


WALKER, J.—This is a suit brought by the respondent in the 
circuit court of Scott county against the appellant as finance com- 
missioner of the state of Missouri in charge of the Bank of Oran, which 
failed and is now in process of liquidation. 

The purpose of the action was to have certain funds in the hands 
of the commissioner in charge of the’ assets of the bank declared to be 
entitled to a preference over the claims of general creditors. 





NOTE—For similar decisions see Banking Law Journal Digest “(Third 
Edition) § 130. ; 
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_ The case was tried to the court upon an agreed statement of facts. 
Plaintiff’s claim was declared to be preferential and was allowed and 
judgment rendered in its favor against the Bank of Oran, now in process 
of liquidation and in charge of the appellant, the finance commissioner. 
From this judgment he appeals. 

The agreed statement of facts, upon which the case was tried, is as 
follows: 


‘“‘That the Federal Reserve Bank is, and was at the times herein 
mentioned, engaged in the business of banking as defined in an act 
known as the Federal Reserve Act [38 Stat. 251]. 

‘“‘That the Bank of Oran is and was at the times herein mentioned 
a state banking corporation, engaged in the business of banking at 
Oran, Mo. 

‘“‘That the Federal Reserve Bank of St. Louis maintained no de- 
posits nor kept any balance accounts with the Bank of Oran, .and the 
latter bank maintained no deposits with nor kept any balance accounts 
with the Federal Reserve Bank. 

‘‘That the Federal Reserve Bank, under the Federal Reserve Act 
and the rulings of the Federal Reserve Board, is required to receive 
for collection and remittance all items collectable at par and payable 
in the district of the Federal Reserve Bank when such items are received 
from a member bank or another Federal Reserve Bank. 

‘‘That all member banks are required to clear at par items drawn 
on or payable at their bank when the collection is made through the 
Federal Reserve Bank. 

‘‘That any nonmember bank is permitted, under an agreement 
acceptable to the Federal Reserve Bank,, to have forwarded to it for 
collection and remittance all items drawn on or payable at such non- 
member bank. 

‘‘That at all times herein mention there was in existence such an 
agreement between the Federal Reserve Bank and the Bank of Oran, by 
which the Federal Reserve Bank agreed to forward through the United 
States mail direct to the Bank of Oran all items coming through it for 
collection; and the Bank of Oran agreed that on the same day the 
item was received it would either collect and remit the proceeds or 
return the item, duly protested; the Bank of Oran to have the option 
of remitting by exchange acceptable to the Federal Reserve Bank, or 
by shipment of currency insured at the expense of the Federal Reserve 
Bank. 

‘‘That, acting under this agreement, the Federal Reserve Bank 
did, on January 9 and 10, 1924, respectively, forward by mail to the 
Bank of Oran its cash letters containing items drawn on or payable 
at the Bank of Oran, aggregating $2,393.59, indorsed for collection and 
remittance. 

‘‘That on January 10 and 11, 1924, when these respective cash 
letters were received by the Bank of Oran, it collected the items by 
charging them to the respective drawers’ accounts in the Bank of Oran. 
That on the same days it drew its drafts on its correspondent, the First 
National Bank of St. Louis, payable to the order of the Federal Reserve 
Bank of St. Louis for $1,733.43 and $659.15, respectively, and forwarded 
such drafts to the Federal Reserve Bank. 
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“‘The Federal Reserve Bank duly presented the drafts for pay- 
ment, and the same were refused, because, in the meantime, the Bank of 
Oran had been closed and was in charge of the commissioner of finance 


for the purpose of liquidation. The drafts were duly protested and 
remain unpaid. 


‘‘That, at the time the Bank of Oran collected the items referred 
to by charging, the several amounts against the respective drawer’s 
balance in the Bank of Oran, each of the respective drawers had more 
than sufficient funds to his credit in the bank than was necessary to 
sustain the charge. 


‘*That, at the time the items were collected, the Bank of Oran had 
in its vaults cash amounting to $4,475.31, and, with its correspondent, 
the First National Bank in St. Louis, on whom the drafts were drawn, 
and subject to check, the sum of $14,906. 

‘‘That, at the time the Bank of Oran was closed and taken over by 
the state banking department, it had in its vaults, in cash, $2,326.66, 
and on deposit with the First National Bank in St. Louis subject to check, 
the sum of $18,239.16. 

‘That of the items listed in Exhibit A, and on which claim was 
filed the item of $50.75, drawn by the East St. Louis Cotton Oil Com- 
pany in favor of Joe Gerst, and the item of $163.80, drawn by the East 
St. Louis Cotton Oil Company in favor of B. E. Harber have been satis- 
factorily adjusted between the drawer and payee, and are to be elimi- 
nated from the $2,310.08 claimed as preferred, leaving a balance of $2,- 
095.53, on which a preference is claimed.’’ 


Signed by the counsel of the respective parties hereto. 

That a clearer understanding my be more readily had of the matter 
at issue an epitome of the foregoing facts is stated as follows: The 
Federal Reserve Bank of St. Louis forwarded to the Bank of Oran its 
eash letter containing items aggregating $2,392.59, to be remitted for 
in cash or in St. Louis exchange. The items were received by the Bank 
of Oran, and the latter collected the same from the several drawers 
against their respective deposits, and, in the case of drafts drawn against 
its depositors by the acceptance of the depositor’s checks and the 
charging of the check against his deposits. The Bank of Oran attempted 
to forward the collections thus made by drawing its drafts on the 
First National Bank in St. Louis.in favor of the Federal Reserve Bank 
of St. Louis for the proceeds thus collected and forwarded the drafts to 
the Federal Reserve Bank. The latter presented said drafts to the 
First National Bank for payment, which was refused for the reason 
that the Bank of Oran had failed, and was then closed, and in the hands 
of the state banking department for liquidation. The drafts were there- 
upon protested, returned to the liquidating agent, and have not been 
paid. 

There was no controversy over the separate itéms of this claim, and 
the list of same attached to the petition is omitted. There was no 
evidence other than as set forth in the foregoing stipulation, and it was 
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upon this that the judgment for the plaintiff was rendered in the aggre- 
gate sum of these items, to wit, $2,095.53. 

This case was originally appealed to the Springfield Court of Ap- 
peals, in which the judgment of the trial court was affirmed and the 
case was certified to the Supreme Court on the ground that the ruling 
therein was in conflict with the holding of the St. Louis Court of 
Appeals in American Bank v. People’s Bank, 255 8S. W. 943. 

The ruling of the Springfield Court of Appeals was based upon a 
former opinion of that court in the case of the Bank of Poplar Bluff 
v. Millspaugh, 275 S. W. 579, in which the questions here seeking solu- 
tion were, under a like state of facts, determined in favor of the plain- 
tiff. Upon a certification of the Poplar Bluff Bank Case to this court, 
the opinion of the Court of Appeals was in a well-considered opinion 
by Bradley, and adopted by White, J. (281 S. W. 733), in all things 
affirmed, and it was held that the opinion of the Court of Appeals in the 
ruling in the Poplar Bluff Bank Case did not conflict with that in the 
Amercan Bank Case, supra, in that in the latter it was shown that a 
reciprocal relation existed between the banks and not one of principal 
and agent. ° 

The same questions being involved in the Poplar Bluff Bank Case as 
in the instant case, it is not necessary to the determination of the case 
at bar to do more than state with approval the ruling principles an- 
nounced in that case. 

Here, as there, the facts disclose that no reciprocal accounts were 
kept between these banks, the respondent and the appellant. Where a 
note, a check, or a draft is forwarded by one bank to another, bearing 
a restrictive indorsement ‘‘for collection and remittance,’’ under direc- 
tions to collect and forward the proceeds to the sender, the relation of 
principal and agent is created and not that of debtor and creditor. The 
funds thus collected are held to constitute a trust fund and entitled to 
a preference over the claims of general creditors. When the relation 
existing between two banks, as in the case at bar, is that of principal and 
agent, the funds collected by the collecting bank for the forwarding bank 
become impressed with a trust in favor of the owner of the item col- 
lected. This is true, although the item collected be one drawn on the 
collecting bank, and it is collected by charging the item against the 
drawer’s account, or if it be an item payable at the collecting bank and 
it is collected by a check drawn on it. The trust in either case follows 
the funds into the hands of the receiver—in this instance, the finance 
commissioner—although the collecting bank may fail before remitting 
the proceeds collected, provided the following conditions exist: (1) That 
the item was forwarded for collection and remittance of the collected 
proceeds; (2) that the drawer of the check had a sufficient balance with 
the collecting bank to authorize the charging of the item to his account ; 





40 THE BANKING LAW JOURNAL 


(3) that at the time the charge was made the collecting bank had suffi- 
cient funds available to honor the check; (4) that the bank which failed 
had at the time the receiver took charge of same sufficient funds on hand 
to pay the amount it had collected. Mid. Nat. Bank v. Brightwell, 49 S. 
W. 994, 148 Mo. 358, 71 Am. St. Rep. 608; First Nat. Bank v. Sanford, 
62 Mo. App. 394; Harrison v. Smith, 83 Mo. 210, 58 Am. Rep. 571; Fed- 
eral Reserve Bank v. Bohannan, Receiver, 127 S. E. 161, 141 Va. 285; 
2 Morse on Banking (5th Ed.) § 567, p. 227, and cases cited in notes. 

Further than this, the creation of the relation of principal and agent, 
under the original agreement, by the terms of which the proceeds of the 
funds collected were to be forwarded to the principal, in currency or 
acceptable exchange, did not change the relation to that of debtor and 
creditor by reason of an attempted remittance in uncollectable paper. 
The sending, therefore, of exchange drafts by the Bank of Oran on the 
First National Bank as an attempted remittance for the collection made, 
was indicative of a purpose to segregate or set apart, out of the funds in 
the First National Bank, the amount represented in the drafts under an 
assignment for the benefit of the Federal Reserve Bank, the respondent. 
State Nat. Bank v. First Nat. Bank, 187 S. W. loc. cit. 674, 124 Ark. 531, 
and cases; Brown v. Sheldon State Bank, 1.7 N. W. 289, 139 Iowa, loc. 
cit. 107; Federal Reserve Bank of Richmond v. Peters, 123 S. E. 379, 
139 Va. 45. ; 

In determining the relation which the Bank of Oran sustained to the 
Federal Reserve Bank, no better test can be applied than the intention 
of the parties, as indicated by their conduct in this transaction. It is 
evident from the facts that the Federal Reserve Bank, in forwarding the 
items for collection to the Oran bank, did not intend that the latter 
should use the proceeds arising therefrom in the usual course of business, 
but that they should be promptly forwarded to the Federal Reserve 
Bank. Under these facts the latter did not become a depositor, but, hav- 
ing intrusted the items to the Oran bank for a specific purpose, viz., 
collection, that bank became a trustee or agent for the truster or principal, 
the Federal Reserve Bank. This was the limit of the authority of the 
Bank of Oran. Its power, therefore, in the premises, was specific, viz., 
to collect. However, the authority to do a thing, although it may be 
specific, carries with it by implication whatever is necessary to accom- 
plish the thing authorized, which was a prompt and proper remittance. 
Thus limited, however, it cannot be added to by implication and the re- 
lation of principal and agent destroyed by the substitution therefor of 
that of debtor and creditor. Fed. Res. Bank of Richmond v. Peters, 
Receiver, 123 8. E. 379, 139 Va. 45. Such an attempted substitution was 
in no wise necessary to carry into effect the authority granted; nor did 
the mingling of the trust funds with those of the trustee change the re- 
lationship or defeat the owner’s title. The effect of such a commingling 





SRS a eS 




















THE BANKING LAW JOURNAL 41 


of funds was simply to increase the total assets of the bank by the ad- 
dition thereto of the funds sought to be converted. It is but equitable 
and just, therefore, that the general assets should bear the burden of 
the Federal Reserve Bank’s preference. 

Furthermore, the giving of the drafts by the Bank of Oran on the 
First National Bank of St. Louis constituted an equitable assignment in 
favor of the Federal Reserve Bank for the amount of the drafts thus re- 
mitted against the funds then in the custody of the First National Bank 
or later turned over to the finance commissioner. This point has re- 
ceived determinative consideration in the case of the Federal Reserve 
Bank of Richmond, supra, in which it was said: 


‘*A check is not payment until the check is paid, and the drawing 
of a draft by the Prince Edward-Lunenburg County Bank to the order 
of the Federal Reserve Bank of Richmond and mailing the same to the 
last-mentioned bank in no way affected the trust already impressed. 
While the check was not an assignment of the fund against which it was 
drawn, as between the drawer of the check and the person who gave 
value for it, it was an equitable assignment of the fund pro tanto. 
Daniel on Negotiable Instr., § 1643, p. 1852.’’ 


The cases cited by the appellant may, upon an analysis of their re- 
spective facts, be distinguished from the case at bar and from those re- 
ferred to herein as sustaining the conclusion we have reached. We will 
therefore not burden this opinion with a review of same. 

Satisfied as to the justness of this claim, and of the correctness of the 
judgment of the trial court, the same is affirmed. 


HOLDING OF INVESTMENTS NOT COMPETI- 
TION WITH NATIONAL BANKS 


City of Richmond v. Madison National Bank & Trust Co., Court of 
Appeals of Kentucky, 284 S. W. Rep. 1089 


The plaintiff national bank brought this suit to enjoin the city 
of Richmond from collecting a tax levied on property of the bank on 
the ground that the tax was levied in violation of the Act of Congress 
providing that a state tax shall not be imposed on a national bank at 
a greater rate than is assessed on other moneyed capital in the hands 
of individual citizens of the state. The bank alleged that there were 
corporations and individuals in the city other than banks owning and 
holding notes, bonds, accounts, and other claims to the amount of 
$2,000,000 upon which the city had levied no tax, although this prop- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 1240. 
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erty was held in direct and active competition with the business of the 
plaintiff bank. It was held that the holding of investments does not 
constitute competition with a national bank; and that the plaintiff’s 
petition did not allege that the individuals or corporations referred 
to therein were doing any business or using their moneyed capital 
in competition with the plaintiff or other national banks. A judg- 
ment in favor of the plaintiff was therefore reversed. 


Action by the Madison National Bank & Trust Co. against the City 
of Richmond and others. From a judgment for plaintiff, defendants 
appeal. Reversed and remanded for further proceedings. 

G. Murray Smith, of Richmond, for appellants. 

Burnham & Greenleaf, of Richmond, for appellee. 


HOBSON, C.—The Madison National Bank & Trust Co. brought this 
suit against the city of Richmond to enjoin it from collecting from it a 
tax which it had levied of $2.15 on each $100 worth of property in the 
city. By the act of the Legislature of May 2, 1917 (Acts Sp. Sess. 
1917, ec. 11), the intangible property held by individuals other than 
banks, pay a tax of 40 cents on $100 to the state, and are not subject to 
municipal taxation. The material allegations of the petition to show 


that the plaintiff was taxed in violation of the Act of Congress are in 
these words: 


‘‘Plaintiff states that, residing in and doing business and owning 
property located within the limits of the defendant city, there are ap- 
proximately 225 individuals or corporations, other than banks, owning 
and holding notes, bonds, accounts, and other claims to the amount of 
more than $2,000,000, upon which the defendant city has made no levy 
for taxation for city purposes, and is making no effort to collect from 
such owners on that species of property any tax at all, and that by such 
action the city has thereby exempted such other individuals and corpora- 
tions from the payment of any tax on intangible personal property as 
against its efforts, and claims, by said levy, to fully tax plaintiff for 
holding the same kind of property, although the other said persons and 
corporations hold said intangible property in direct and active com- 
petition with the business of the plaintiff’s bank, and that such in- 
tangibles owned by other persons are of the same character of invest- 
ment as that represented by the value of plaintiff’s capital stock and the 
capital stock of all of the national and state banks in the city of Rich- 
mond, the total assessed valuation of which is $538,350.”’ 


Certain other relief was prayed in the petition on other grounds, 
which need not be considered, as they are not urged here. The circuit 
court overruled the defendant’s demurrer to the petition. The de- 
fendant declined to plead further. Judgment was entered in favor of 
the plaintiff enjoining the collection of the tax. The city appeals. 

The act of Congress (U. S. Revised Statutes, § 5219 [U. S. Comp. 
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St. § 9784] ) provided as to national banks ‘‘that the taxation shall not be 
at a greater rate than is assessed upon other moneyed capital in the 
hands of individual citizens of such state.’’ Under this statute it has 
been held by the Supreme Court in a number of cases that it was not 
the intention of Congress to exempt bank shares from taxation because 
some moneyed capital was exempt, but only to render it impossible for 
the state in levying such a tax to create and foster an unequal and un- 
friendly competition by favoring institutions or individuals carrying on 
a similar business and operations and investments of a like character. 
Thus it has been held that savings banks are not banking institutions in 
the commercial sense of the word, and may be exempted from a state 
tax ; also that the capital stock of corporations invested in mining claims 
or other capital that did not appear to come in competition with national 
banks may be exempted. After these opinions were rendered, the case 
of Merchants National Bank v. Richmond, 256 U. 8. 635, 41 S. Ct. 619, 
65 L. Ed. 1135, came before the court. In that case the city had taken 
no proof contradicting the proof for the plaintiff showing that the ex- 
empted capital came into competition with national banks, and it was 
held that the act was unconstitutional. After this decision was rendered, 
Congress amended the statute so as to make it read thus: 


‘*In the case of a tax on said shares the tax imposed shall not be at 
a greater rate than is assessed upon other moneyed capital in the hands 
of individual citizens of such state coming into competition with the 
business of national banks: Provided, that bonds, notes, or other evi- 
dences of indebtedness in the hands of individual citizens not employed 
or engaged in the banking or investment business and representing 
merely personal investments not made in competition with such business, 
shall not be deemed moneyed capital within the meaning of this section.’’ 
U. 8S. Comp. St. Supp, 1925, § 9784. 


Referring to this enactment in First National Bank v. Anderson, 269 
U. S. 341, 46 S. Ct. 135, 70 L. Ed. —, the court said: 


‘“‘The defendants say that this re-enactment was intended as a 
legislative interpretation of the prior restriction, and that the proceed- 
ings resulting in its adoption so show. But, assuming that this is true, 
the situation is not changed, for the re-enactment did no more than to 
put into express words that which, according to repeated decisions of 
this court, was implied before. In Mercantile National Bank v. New 
York, supra [121 U. 8. 138, 7S. Ct. 826, 30 L. Ed. 895], where the terms 
and purpose of the restriction were much considered, it was distinctly 
held that the words ‘other moneyed capital’ must be taken as impliedly 
limited to capital employed in substantial competition with the business 
of national banks. In later cases that definition was accepted and given 
effect as if written into the restriction. It, of course, would exclude 
bonds, notes or other evidences of indebtedness when held merely as 
personal investments by individual citizens not engaged in the banking 
or investment business, for capital represented by this class of invest- 
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ments is not employed in substantial competition with the business of 
national banks. Thus in legal contemplation and practical effect the 
restriction was the same before the re-enactment as after.’’ 


Referring in that opinion to the decision in Merchants’ Nat. Bank 
v. Richmond, which seems to have brought about the act of Congress 
amending the statute, the court said: ; 


‘‘But nothing was said in the opinion indicating that an enlargement 
was intended. On the contrary, it distinctly accepted the meaning 
adopted in prior decisions. The case was unusual in one respect. The 
defendants took the position that the congressional restriction was di- 
rected only against discrimination in favor of state banking associa- 
tions, and they persisted in it to the extent of making no effort at the 
trial to controvert the evidence produced by the plaintiff to show that 
a relatively large amount of moneyed capital, taxed at a lower rate than 
the bank’s shares, was employed in substantial competition with the 
business of the bank. When that position proved untenable by reason 
of settled rulings to the contrary, the case was left where the outcome 
turned on the evidence of competition produced by the plaintiff. That 
evidence was somewhat meager, but, in the absence of any counter evi- 
dence, was held sufficient, and the tax was accordingly pronounced in- 
valid. If the outcome was open to criticism, it was not because any en- 
larged meaning was attributed to the term ‘other moneyed capital,’ but 
because the facts bearing on the question of competition were not suffi- 
ciently brought out at the trial and shown in the record.’’ 


In McFarland v. Georgetown National Bank, 208 Ky. 7, 270 S. W. 
995, this court had before it the question of the constitutionality of the 
Kentucky act, and there held that the evidence before the court did not 
show that the moneyed capital in the hands of individuals invested in 
bonds, notes, and other evidence of indebtedness comes in competition 
with the national banks, and that, although some of the witnesses so 
testified, their conclusion was not sustained by the facts shown by all the 
testimony. So the only question presented here is whether the allega- 
tions of the petition, above quoted, show that the other moneyed capital 
referred to comes in competition with the national banks. The allega- 
tions of the petition are not the same as the allegations of the petition 
before the Supreme Court in the Anderson Case. In that case it was 
alleged that the plaintiff’s shares were subjected to a greater assessment 
and tax than is imposed upon moneyed capital in the hands of individual 
citizens in the state employed and used in the same business. It was 
also averred that the exempted capital represented money at interest 
and other evidence of indebtedness such as normally entered into the 
business of banking. The state court sustained a demurrer to the peti- 
tion. The Supreme Court reversed this ruling, holding that the allega- 
tions of the petition were sufficient upon general demurrer. But no 
question of fact on the evidence was presented there, and in the Virginia 
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case the situation was practically the same as there, for the city had 
taken no evidence, and the bank’s evidence, standing alone, was suffi- 
cient to sustain the allegations of the petition. There is no allegation in 
this petition that the intangible property of others is used in competi- 
tion with the business of the plaintiff bank, or that the business carried 
on by these individuals or corporations is done in competition with the 
bank. The ordinary business of banks is the receiving of deposits, the 
lending of money, and the discounting of commercial paper. Unless so 
used, other capital does not come in competition with them. 


The holding of investments is not competition with the plaintiff bank. ~ 


Mere personal investments may under the statute be exempted. There 
is no allegation that the indivduals or other corporations referred to in 
the petition are engaged in or do any business in competition with plain- 
tiff or other national banks, or that their moneyed capital is so used. To 
come within the federal inhibition there must be a real competition with 
the national banks, and a substantial part of the capital must be so used. 

On the return of the case to the circuit court the demurrer will be 
sustained, and the plaintiff will be allowed to amend its petition. 

Judgment reversed and cause remanded for further proceedings 
consistent herewith. 


PROVISION OF FEDERAL FARM LOAN ACT 
REGARDING MAKING OF FALSE STATE- 
MENT IN APPLICATION FOR LOAN 
HELD VALID 


McClanahan v. United States, United States Circuit Court of Appeals, 
12 Fed. Rep. (2d) 263 


Section 31 of the Federal Farm Loan Act, providing that any 
applicant for a loan under the act, who shall knowingly make a false 
statement in his application for such loan shall be punished, was 
held to be valid in this case even though it was contended that the 
section was invalid because it condemns the making of false state- 
ments which are immaterial or unrelated to the transaction as well 
as statements which are material. It was held that the section in 
question must be considered in connection with section 12 of the act, 
which prescribes the form to be used by an applicant for a loan; and 
that it will be assumed that the form prescribed will be calculated to 
elicit only such facts as will enable the bank to exercise a fair judg- 
ment upon the advisabiity of granting the loan applied for. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 633. 
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Petitions filed by the bank commissioner in possession of the property 
of the People’s Trust Company of Lebanon for instructions relative to 
the right of the defendants to set off certain sums due them against their 
liability on certain notes. 

The trust company was organized in 1913 with all the power incident 
to corporations of a similar nature. Laws 1913, c. 426. It maintained 
both a commercial and a savings department. On January 13, 1925, it 
was closed by the bank commissioner under the authority of Laws 1911, 
ce. 68 (P. L. ¢. 268). 

The notes of the defendants Chattabriga and Williams were dis- 
counted in the commercial departments, and transferred to the savings 
department before maturity. The note of the defendant Rainey was 
discounted in the savings department, and there held when the commis- 
sioner took possession. None of these notes was due at that time. Each 
defendant had a checking account in the commercial department, and 
Chattabriga a deposit in the savings department. . 

The court ruled that the defendants were not entitled to set off the 
amount due them from either department against their liabiliy on the 
notes. To this ruling the defendants excepted. Transferred by Saw- 
yer, J. 

Frank N. Parsons, of Franklin, and Robert W. Upton, of Concord, 
for plaintiff. 

Nathaniel E. Martin and Alfred W. Levensaler, both of Concord, for 
defendants. 


MARBLE, J.—A petition for instructions is a _ well-established 
method of settling disputed claims against a bank in process of liquida- 
tion (Kimball v. Norton, 59 N. H. 1, 47 Am. Rep. 171; Bank Commis- 
sioners v. Security Trust Co., 75 N. H. 107, 71 A. 377), and the court, 
under its general equity jurisdiction, has power to determine the rights 
of the parties on such petition (Wheeler v. Perry, 18 N. H. 307; Good- 
hue v. Clark, 37 N. H. 525, 531; Petition of Baptist Church, 51 N. H. 
424). 

While the two departments of a trust company are not always treated 
as separate entities (Guaranty Trust Co. v. U. 8. Fid. & G. Co., 79 N. H. 
480, 488, 112 A. 247) it was clearly the purpose of the Legislature to con- 
fer upon depositors in the savings department the same privileges en- 
joyed by the depositors in ordinary saving banks (P. S. ec. 165, § 18; 
Laws 1905, c. 32 [P. L. ce. 264, §9]). The defendants were chargeable 
with knowledge of this fact. 

Rainey’s note was not only held by the savings department, but dis- 
counted there. The other notes were negotiable, and were properly 
transferred to the savings department to apply on the indebtedness due 
that department from the commercial department. There is no sugges- 
tion that the transfer was not made in good faith and on a good con- 
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siaeration. McDuffie v. Dame, 11 N. H. 244; Wright v. Cobleigh, 23 N. 
H. 32, 36; Ordiorne v. Woodman, 39 N. H. 541; Leavitt v. Peabody, 62 
N. H. 185, 186. So far as the rights of the makers of these notes were 
concerned, it was as if the notes had been transferred to another bank. 
They should be regarded as though deposited with a trustee to protect 
the savings depositors. Bank Commissioners v. Security Trust Co., 75 
N. H. 107, 110, 71 A. 377; In re Commissioner of Banks, 240 Mass. 478, 
134 N. E. 253. 

Set-off is a statutory right. Chandler v. Drew, 6 N. H. 469, 470, 26 
Am. Dec. 704; Rollins v. Horn, 44 N. H. 591; Leavitt v. Peabody, supra. 
It is in the nature of a cross-action. Varney v. Brewster, 14 N. H. 49, 
54; Chase v. Strain, 15 N. H. 535, 540. Debts to be set off must be 
mutual (Gould v. Kelley, 16 N. H. 551, 560; Concord v. Pillsbury, 33 
N. H. 310, 314), and to be mutual they must be due to and from the 
same persons in the same capacity (Brown v. Warren, 43 N. H. 430, 435; 
Goodwin v. Richardson, 44 N. H. 125; McCaffrey v. Kennett, 73 N. H. 
189, 60 A. 96). 

The balance which each defendant had in his checking account was 
due from the commercial department as debtor. Bank Commissioners 
v. Trust Co., 70 N. H. 536, 545, 49 A. 113. The claims against the de- 
fendants were held by the savings department in the capacity of trustee 
for the benefit of the depositors in that department. Such demands are 
not mutual within the meaning of the statute. Bieringer-Hanauer Co. 
v. Cosmopolitan Trust Co., 247 Mass. 73, 141 N. E. 566. 


‘*To allow a depositor in the commercial department of the bank to 
set off his deposit against his debt to the savings department would have 
the effect of diverting funds and assets held solely for the special pur- 
pose of repaying savings depositors, and using them to pay the liability 
and obligation of the bank to a commercial depositor.’’ Upham v. Bram- 
well, 105 Or. 597, 210 P. 706, 25 A. L. R. 919. 


The legislative intent to ‘‘create funds for the special benefit of the 
depositors in ‘‘savings departments of trust companies included ‘‘a 
legislative purpose to protect such depositors, even at the expense of the 
general creditors of such institutions.’’ Bank Commissioners v. Security 
Trust Co., 75 N. H. 107, 110, 71 A. 377, 379. 

The savings department was amenable to the law governing savings 
banks. P.S. ec. 165, §18 (P. L. ¢. 264, § 9). And it has long been the 
law of this state that upon the insolvency of a savings bank a general 
depositor cannot offset his deposit against a debt due from him to the 
bank. Cogswell v. Bank, 59 N. H. 43; Hall v. Paris, 59 N. H. 71. The 
rule has been applied in other jurisdictions to deposits in the savings 
department of an insolvent trust company. Lippitt v. Thames Loan & 
Trust Co., 88 Conn. 185, 90 A. 369; Bachrach v. Allen, 239 Mass, 272, 
131 N. E. 857; 25 A. L. R. 957. , 
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ments is not employed in substantial competition with the business of 
national banks. Thus in legal contemplation and practical effect the 
restriction was the same before the re-enactment as after.’’ 


Referring in that opinion to the decision in Merchants’ Nat. Bank 
v. Richmond, which seems to have brought about the act of Congress 
amending the statute, the court said: , 


‘‘But nothing was said in the opinion indicating that an enlargement 
was intended. On the contrary, it distinctly accepted the meaning 
adopted in prior decisions. The case was unusual in one respect. The 
defendants took the position that the congressional restriction was di- 
rected only against discrimination in favor of state banking associa- 
tions, and they persisted in it to the extent of making no effort at the 
trial to controvert the evidence produced by the plaintiff to show that 
a relatively large amount of moneyed capital, taxed at a lower rate than 
the bank’s shares, was employed in substantial competition with the 
business of the bank. When that position proved untenable by reason 
of settled rulings to the contrary, the case was left where the outcome 
turned on the evidence of competition produced by the plaintiff. That 
evidence was somewhat meager, but, in the absence of any counter evi- 
dence, was held sufficient, and the tax was accordingly pronounced in- 
valid. If the outcome was open to criticism, it was not because any en- 
larged meaning was attributed to the term ‘other moneyed capital,’ but 
because the facts bearing on the question of competition were not suffi- 
ciently brought out at the trial and shown in the record.’’ 


In McFarland v. Georgetown National Bank, 208 Ky. 7, 270 S. W. 
995, this court had before it the question of the constitutionality of the 
Kentucky act, and there held that the evidence before the court did not 
show that the moneyed capital in the hands of individuals invested in 
bonds, notes, and other evidence of indebtedness comes in competition 
with the national banks, and that, although some of the witnesses so 
testified, their conclusion was not sustained by the facts shown by all the 
testimony. So the only question presented here is whether the allega- 
tions of the petition, above quoted, show that the other moneyed capital 
referred to comes in competition with the national banks. The allega- 
tions of the petition are not the same as the allegations of the petition 
before the Supreme Court in the Anderson Case. In that case it was 
alleged that the plaintiff’s shares were subjected to a greater assessment 
and tax than is imposed upon moneyed capital in the hands of individual 
citizens in the state employed and used in the same business. It was 
also averred that the exempted capital represented money at interest 
and other evidence of indebtedness such as normally entered into the 
business of banking. The state court sustained a demurrer to the peti- 
tion. The Supreme Court reversed this ruling, holding that the allega- 
tions of the petition were sufficient upon general demurrer. But no 
question of fact on the evidence was presented there, and in the Virginia 
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case the situation was practically the same as there, for the city had 
taken no evidence, and the bank’s evidence, standing alone, was suffi- 
cient to sustain the allegations of the petition. There is no allegation in 
this petition that the intangible property of others is used in competi- 
tion with the business of the plaintiff bank, or that the business carried 
on by these individuals or corporations is done in competition with the 
bank. The ordinary business of banks is the receiving of deposits, the 
lending of money, and the discounting of commercial paper. Unless so 
used, other capital does not come in competition with them. 

The holding of investments is not competition with the plaintiff bank. 
Mere personal investments may under the statute be exempted. There 
is no allegation that the indivduals or other corporations referred to in 
the petition are engaged in or do any business in competition with plain- 
tiff or other national banks, or that their moneyed capital is so used. To 
come within the federal inhibition there must be a real competition with 
the national banks, and a substantial part of the capital must be so used. 

On the return of the case to the circuit court the demurrer will be 
sustained, and the plaintiff will be allowed to amend its petition. 

Judgment reversed and cause remanded for further proceedings 
consistent herewith. 


PROVISION OF FEDERAL FARM LOAN ACT 
REGARDING MAKING OF FALSE STATE- 
MENT IN APPLICATION FOR LOAN 
HELD VALID 


McClanahan v. United States, United States Circuit Court of Appeals, 
12 Fed. Rep. (2d) 263 


Section 31 of the Federal Farm Loan Act, providing that any 
applicant for a loan under the act, who shall knowingly make a false 
statement in his application for such loan shall be punished, was 
held to be valid in this case even though it was contended that the 
section was invalid because it condemns the making of false state- 
ments which are immaterial or unrelated to the transaction as well 
as statements which are material. It was held that the section in 
question must be considered in connection with section 12 of the act, 
which prescribes the form to be used by an applicant for a loan; and 
that it will be assumed that the form prescribed will be caleulated to 
elicit only such facts as will enable the bank to exercise a fair judg- 
ment upon the advisabiity of granting the loan applied for. 


NOTE —For similar decisions see Banking Law Journal Digest (Third 
Edition) § 633. 
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Meade McClanahan was convicted under Federal Farm Loan Act, 
§ 31, for making false statement in application for farm loan, and he 
brings error. Affirmed. 

Milton W. Mangus, of Indianapolis, Ind., for plaintiff in error. 

Albert Ward, of Peru, Ind., and Alexander G. Cavins, of Indian- 
apolis, Ind., for the United States. 


ALSCHULER, C. J.—Plaintiff in error complains of his conviction 
and sentence under section 31 of the Federal Farm Loan Act. (Comp. 
St. § 9835v), whereby it is provided that ‘‘any applicant for a loan 
under this act, who shall knowingly make a false statement in his ap- 
plication for such loan . . . shall be punished’’ as specified. 

The contention most relied on is that the act does not limit the state- 
ments to such as relate or are material to the proposed loan, but con- 
demns the making of any false statement in the application, however 
immaterial or unrelated to the transaction the statement may be. It 
is urged that Congress has not the constitutional power to penalize acts 
which are merely immoral, and have no relation to the exercise of some 
power or duty vested by the Constitution in the Congress. 

The provision in question must be considered in connection with the 
entire act. Section-3 (Comp. St. § 9835b) creates the Federal Farm 
Loan Board, which is given general supervision over joint-stock loan 
banks, such as that with which we are here concerned. Section 12 
(Comp. St. § 9835ff) provides: 


‘*Kighth. Every applicant for a loan under the terms of this act 
shall make application on a form to be prescribed for that purpose by 
the Federal Farm Loan Board, and such applicant shall state the ob- 
jects to which the proceeds of said loan are to be applied, and shall afford 
such other information as may be required.’’ 


The form for the application for loans being thus provided for by the 
statute, it may well be assumed that the form prescribed by the statutory 
board charged with the duty of preparing it will be such only as is cal- 
culated to elicit facts as will enable the loaning bank to exercise a fair 
judgment upon the advisability of granting the loan applied for. True, 
it is possible to imagine, though unreasonable to suppose, that wholly 
irrelevant and even ridiculous and impertinent inquiries might be in- 
cluded, the religious or political affiliations of the applicant, his social 
standing and aspirations, his views on evolution, and the like; but this 
is altogether too unlikely to merit serious consideration. Statements 
made in response to questions so utterly foreign to the subject-matter 
would scarcely be regarded as a proper part of any such application or 
to come within reasonable contemplation of the act. 

The constitutionality of the Federal Farm Loan Act was sustained 
by the Supreme Court in Smith v. Kansas City T. & T. Co., 255 U. S. 
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180, 41 S. Ct. 248, 65 L. Ed. 577. We feel constrained to hold that sec- 
tion 31 is not invalid merely because within its literal terms ridiculous 
and uncontemplated extremes such as above indicated might be imagined 
to fall. 

If the false statements charged and proved were wholly frivolous and 
unrelated, it would in all probability be concluded that they did not 
supply the basis for a prosecution under section 31. But there is here 
no question of the relevancy of the alleged false statements knowingly 
made, which the indictment charges and the evidence tends to prove, 
and in view of what has been said there is no merit in the contention 
that the indictment is bad because it fails to charge that the alleged 
false statements were material. If, as is here the case, from inspection 
of the indictment the materiality of the alleged statements appears, it 
need not separately be alleged that they were material. Of this view 
of the law plaintiff in error had the benefit, in that the court charged 
the jury that they must acquit the defendant unless they believe from 
the evidence that the alleged false statements were knowingly made, 
and were material and calculated to deceive, and made for that purpose. 

We find no ground for complaint as to the court’s rulings on the 
evidence. In one instance plaintiff in error was not permitted to adduce 
certain evidence, but afterwards the matters thus excluded were fully 
testified to. Assuming, but not conceding, that there was error in ex- 
cluding the evidence, in view of what was thereafter admitted, no harm 
to plaintiff in error accrued. 

We perceive no valid ground for disturbing the judgment, and it is 
affirmed. 


DEPOSIT IN COMMERCIAL DEPARTMENT 
CANNOT BE SET OFF AGAINST NOTE 
HELD BY SAVINGS DEPARTMENT 


Dole, Bank Commissioner, v. Chattabriga. Same v. Rainey. Same v. 
Williams, Supreme Court of New Hampshire, 134 Atl. Rep. 347 


A depositor in the commercial department of an insolvent com- 
pany may not set off his deposit against his indebtedness on a note 
held by the savings department of the company. 

A depositor in the savings department of an insolvent trust com- 
pany may not apply his deposit towards the payment of his in- 
debtedness on a note held by that department for the reason that 
if he were permitted to do so he would receive a greater share of the 
assets than his non-borrowing fellow depositors. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 627. j 
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Petitions filed by the bank commissioner in possession of the property 
of the People’s Trust Company of Lebanon for instructions relative to 
the right of the defendants to set off certain sums due them against their 
liability on certain notes. 

The trust company was organized in 1913 with all the power incident 
to corporations of a similar nature. Laws 1913, ce. 426. It maintained 
both a commercial and a savings department. On January 13, 1925, it 
was closed by the bank commissioner under the authority of Laws 1911, 
ce. 68 (P. L. c. 268). 

The notes of the defendants Chattabriga and Williams were dis- 
counted in the commercial departments, and transferred to the savings 
department before maturity. The note of the defendant Rainey was 
discounted in the savings department, and there held when the commis- 
sioner took possession. None of these notes was due at that time. Each 
defendant had a checking account in the commercial department, and 
Chattabriga a deposit in the savings department. 

The court ruled that the defendants were not entitled to set off the 
amount due them from either department against their liabiliy on the 
notes. To this ruling the defendants excepted. Transferred by Saw- 
yer, J. 

Frank N. Parsons, of Franklin, and Robert W. Upton, of Concord, 
for plaintiff. 

Nathaniel E. Martin and Alfred W. Levensaler, both of Concord, for 
defendants. 


MARBLE, J.—A petition for instructions is a_ well-established 
method of settling disputed claims against a bank in process of liquida- 
tion (Kimball v. Norton, 59 N. H. 1, 47 Am. Rep. 171; Bank Commis- 
sioners v. Security Trust Co., 75 N. H. 107, 71 A. 377), and the court, 
under its general equity jurisdiction, has power to determine the rights 
of the parties on such petition (Wheeler v. Perry, 18 N. H. 307; Good- 
hue v. Clark, 37 N. H. 525, 531; Petition of Baptist Church, 51 N. H. 
424). 

While the two departments of a trust company are not always treated 
as separate entities (Guaranty Trust Co. v. U.S. Fid. & G. Co., 79 N. H. 
480, 488, 112 A. 247) it was clearly the purpose of the Legislature to con- 
fer upon depositors in the savings department the same privileges en- 
joyed by the depositors in ordinary saving banks (P. S. e. 165, § 18; 
Laws 1905, ¢. 32 [P. L. ce. 264, §9]). The defendants were chargeable 
with knowledge of this fact. 

Rainey’s note was not only held by the savings department, but dis- 
counted there. The other notes were negotiable, and were properly 
transferred to the savings department to apply on the indebtedness due 
that department from the commercial department. There is no sugges- 
tion that the transfer was not made in good faith and on a good con- 
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sideration. McDuffie v. Dame, 11 N. H. 244; Wright v. Cobleigh, 23 N. 
H. 32, 36; Ordiorne v. Woodman, 39 N. H. 541; Leavitt v. Peabody, 62 
N. H. 185, 186. So far as the rights of the makers of these notes were 
concerned, it was as if the notes had been transferred to another bank. 
They should be regarded as though deposited with a trustee to protect 
the savings depositors. Bank Commissioners v. Security Trust Co., 75 
N. H. 107, 110, 71 A. 377; In re Commissioner of Banks, 240 Mass. 478, 
134 N. E. 253. 

Set-off is a statutory right. Chandler v. Drew, 6 N. H. 469, 470, 26 
Am. Dee. 704; Rollins v. Horn, 44 N. H. 591; Leavitt v. Peabody, supra. 
It is in the nature of a cross-action. Varney v. Brewster, 14 N. H. 49, 
54; Chase v. Strain, 15 N. H. 535, 540. Debts to be set off must be 
mutual (Gould v. Kelley, 16 N. H. 551, 560; Concord v. Pillsbury, 33 
N. H. 310, 314), and to be mutual they must be due to and from the 
same persons in the same capacity (Brown v. Warren, 43 N. H. 430, 435; 
Goodwin v. Richardson, 44 N. H. 125; McCaffrey v. Kennett, 73 N. H. 
189, 60 A. 96). 

The balance which each defendant had in his checking account was 
due from the commercial department as debtor. Bank Commissioners 
v. Trust Co., 70 N. H. 536, 545, 49 A. 113. The claims against the de- 


fendants were held by the savings department in the capacity of trustee 
for the benefit of the depositors in that department. Such demands are 
not mutual within the meaning of the statute. Bieringer-Hanauer Co. 
v. Cosmopolitan Trust Co., 247 Mass. 73, 141 N. E. 566. 


‘*To allow a depositor in the commercial department of the bank to 
set off his deposit against his debt to the savings department would have 
the effect of diverting funds and assets held solely for the special pur- 
pose of repaying savings depositors, and using them to pay the liability 
and obligation of the bank to a commercial depositor.’’? Upham v. Bram- 
well, 105 Or. 597, 210 P. 706, 25 A. L. R. 919. 


The legislative intent to ‘‘create funds for the special benefit of the 
depositors in ‘‘savings departments of trust companies included ‘‘a 
legislative purpose to protect such depositors, even at the expense of the 
general creditors of such institutions.’’ Bank Commissioners v. Security 
Trust Co., 75 N. H. 107, 110, 71 A. 377, 379. 

The savings department was amenable to the law governing savings 
banks. P.S. c. 165, §18 (P. L. c. 264, §9). And it has long been the 
law of this state that upon the insolvency of a savings bank a general 
depositor cannot offset his deposit against a debt due from him to the 
bank. Cogswell v. Bank, 59 N. H. 48; Hall v. Paris, 59 N. H. 71. The 
rule has been applied in other jurisdictions to deposits in the savings 
department of an insolvent trust company. Lippitt v. Thames Loan & 
Trust Co., 88 Conn. 185, 90 A. 369; Bachrach vy. Allen, 239 Mass. 272, 
131 N. E. 857; 25 A. L. R. 957. 
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Chattabriga was not entitled to apply his savings deposit toward 
the payment of his note. To permit him to do so would be to ‘‘give 
him a greater share of the assets than his nonborrowing fellow de- 
positors.’’ Bachrach v. Allen, supra. 

The defendants ask that further facts be found. The commissioner 
states than an immediate decision upon the facts presented is necessary 
in aid of the adjustment of numerous claims. In this situation, the 
case is disposed of here without prejudice to the defendants’ right to 
ask for further findings by the superior court. 

Exceptions overruled. 

All concur. 


GIFT OF BANK DEPOSIT BY DELIVERY OF 
CHECK 


Connors v. Murphy, Court of Errors and Appeals of New Jersey, 134 
Atl. Rep. 681 


The plaintiff drew a check for the amount of a deposit standing 
in his name and delivered it to the woman who was named therein as 
payee, intending to make a gift to her. The payee indorsed and de- 
posited the check in the drawee bank and a new account was opened 
in her name. It was held that there had been a valid gift of the de- 
posit and that the plaintiff could not, after the payee’s death, re- 
cover the amount of the deposit from her administratrix. It was 
also held that there was no evidence of fraud or undue influence in 
the transaction. 


Suit by Thomas Connors against Margaret Murphy, administratrix 
of the estate of Bridget English, deceased, and another. From a decree 
dismissing the bill, complainant appeals. Affirmed. 

Leon E. Cone, of Morristown, for appellant. 

David F. Barkman, of Morristown, for respondents. 


TRENCHARD, J.—This is complainant’s appeal from a decree dis- 
missing appeal from a decree dismissing his bill filed June 10, 1925, 
against the administrator of Bridget English, deceased, and the Morris 
County Savings Bank to recover moneys which complaint had trans- 
ferred to Mrs. English in her lifetime. 

We think that the bill was rightly dismissed. At the hearing it ap- 
peared without dispute that the complainant, accompanied by Mrs. Eng- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 467. 
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lish, went to the Morris County Savings Bank on December 18, 1923, 
and said to the paying teller that he desired to transfer $5,356.90, stand- 
ing to his credit in one of his two accounts therein, to Mrs. English; 
and that was done. 

The complainant first contends that this was not a gift because ‘‘there 
was never any delivery.’’ We think there was a delivery. Of course, 
a gift inter vivos, to be effective, must place the fund donated beyond 
the control of the donor. Here that was done. It appeared that the 
complainant made out a check to Mrs. English for the amount of the 
account; that it was indorsed by her, and, in his presence, put to her 
credit; and a bank book was delivered to her which was found in her 
possession at the time of her death. The intention to make a gift is not 
questioned. Such delivery of the check by the maker thereof to the 
payee thereof, with a donative intent, and its indorsement by the payee 
and deposit to the payee’s credit in the presence of the maker con- 
stitutes a delivery thereof and a valid gift of the fund represented by 
such check. Prov. Ins. for Savings v. Sisters of St. Francis, 87 N. J. 
Eq. 424, 100 A. 894, affirmed 88 N. J. Eq. 349, 102 A. 1053; Betts v. 
Francis 30 N. J. Law, 152; 28 C. J. p. 666, and cases there collected. 
Moreover, the evidence disclosed that Mrs. English exercised undisputed 
and complete control of the account in which the fund was deposited, 
until her death on April 10, 1925. 

The complainant, however, insists that he had not the eapacity to 
make the gift, and that it is therefore invalid. 

The test of mental capacity to make a gift is that the donor shall have 
ability to understand the nature and effect of the transaction. Soper v. 
Cisco, 85 N. J. Eq. 165, 95 A. 1016, Ann. Cas. 1918B, 452. Applying 
that test, the complainant had abundant mental capacity. According 
to the testimony, he presented himself to the bank, and, unaided, in- 
stituted and carried through to completion the banking transaction 
which resulted in the gift. The bank officer, with whom he dealt, testi- 
fied that his mind was clear, his talk intelligent, and his directions plain. 
His personal physician testified that, at the time, his mind was clear, and 
he had capacity to transact the business. This undisputed testimony 
justifies the conclusion that he had the mental capacity to make the gift, 
even though he was 70 years of age and somewhat enfeebled in health. 

The complainant, however, further contends that the gift was invalid 
by reason of fraud or undue influence. We think not. The complainant 
and Mrs. English were both about 70 years old. They were friendly, 
and, generally speaking, of about the same order of intelligence. The 
complainant was a widower and without children. Since the death of 
his wife about 9 years ago, he had boarded with Mrs. English, who kept. 
a boarding house in Morristown. His. nearest relative was a brother, 
with whom he was not on friendly terms. His physical health at times 
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was not good. He had hardening of the arteries, and in December, 1922, 
went to a hospital. He was there treated for his physical disability and 
was discharged March 24, 1923, having recovered his normal health to a 
great extent. He returned to Mrs. English’s boarding house where he 
remained, with others, as a boarder, until December 18, 1923, when he 
made the gift now in question. He had two accounts in bank, one for 
$6,381.79, and the other for $5,356.90. When he appeared at the bank, 
he had his bank book with him for the latter account. He told the 
teller that he desired to transfer that account to Mrs. English, who was 
with him. He did all of the talking. She said nothing on that topic. 
No doubt she knew the purpose of the complainant, and her presence is 
reasonably accounted for by the fact that it was necessary in order to 
open the account in her name and sign the signature card which she 
did. The bank teller testified that Mrs. English was entirely passive in 
the matter, and throughout the entire transaction he acted under the 
express direction of the complainant, who, he says, talked intelligently 
and was entirely clear as to what he wanted done. The complainant’s 
personal physician testified that at this time (December, 1923) com- 
plainant’s mind was clear and he was capable of transacting the business 
in question. 

There was no evidence—not even the slightest—of fraud or undue 
influence. The complainant, however, argues that the relation of the 
parties raised a presumption of fraud or undue influence. We think 
not. The fact that the donor was one of a number of boarders living in 
the boarding house kept by the donee is not sufficient to raise a sus- 
picion of fraud or undue influence, in the absence of circumstances 
showing a relation of trust and confidence. And where, as here, the 
parties to a gift are of about equal age and mental capacity, and their 
relations are such to indicate that they dealt on terms of equality—there 
being nothing to show superior knowledge of the matter derived from a 
fiduciary relation or overmastering influence upon the part of the donee, 
and nothing to show mental weakness or dependent confidential relation 
upon the part of the donor—the transaction is presumed to be valid, 
and it is not incumbent upon the donee to show affirmatively that no 
fraud or undue influence was used. Le Gendre v. Goodridge, 46 N. J. Eq. 
419, 19 A. 543; affirmed 48 N. J. Eq. 308, 23 A. 581; James v. Aller, 68 
N. J. Eq. 666, 62 A. 427,2 L. R. A. (N. S.) 285, 111 Am. St. Rep. 654, 
6 Ann. Cas. 430. 


But the complainant insists that the gift was invalid for want of 
competent and independent advice. To this it is a sufficient answer to 
say that there was no relation of trust and confidence existing between 
the donor and the donee, and, considering the donor’s age, station in 
life, and fortune, nothing to indicate that he impoverished himself or 
gave away so much of his estate as to leave himself an object of charity. 
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the undisputed fact being that besides the gift of $5,356.90 he had $6,- 
381.79 in bank. We therefore think that proof of competent and inde- 
pendent advice was not essential to the validity of the gift. Morrison 
v. Morrison, 94 N. J. Eq. 646, 121 A. 133, affirmed 94 N. J. Eq. 801, 
121 A. 133. 

Finally, the complainant contends that the Vice-Chancellor erred ‘‘in 
excludirig the testimony of the complainant, Thomas Connors, regarding 
transactions with the deceased, Bridget English,’’ the intestate of the 
defendant administratrix. We think not. 

The complainant now relies upon section 6 of the Evidence Act (C. 
S. p. 2223). But this section only renders a complainant, otherwise in- 
competent, competent to a limited extent, and does not allow him to 
testify generally. His evidence must be limited to the disproof of so 
much of the defendant’s answer as is responsive to the allegations of 
the complainant’s bill. Lanning v. Lanning, 17 N. J. Eq. 228; Marlatt 
v. Warwick, 19 N. J. Eq. 489; Williams v. Vreeland’s Executors, 30 
N. J. Eq. 576. 

At the trial there was apparently no reliance upon that section, and 
no suggestion—not even the slightest—that the evidence tendered was 
competent as disproof of any part of the defendant’s answer which was 
responsive to the complainant’s bill. And our examination of the record, 
in the light of complainant’s argument here, fails to disclose that any 
excluded testimony was competent for the reason now for the first time 
suggested. 

The decree below will be affirmed, with costs. 


SURETY RELEASED WHERE SECURITY LOST 
THROUGH BANK’S NEGLIGENCE 


Mulvihill v. First National Bank of Arvada, Supreme Court of Colorado, 
249 Pac. Rep. 504 


This action was brought on a note which the defendant signed as 
surety. <A certificate for three shares of corporate stock was pledged 
with the bank as security for the payment of the note. The bank 
failed to have a memorandum of the pledge of the stock made upon 
the books of the corporation within 60 days, as required by the pro- 
visions of a Colorado statute, and the pledge of the stock was lost as 
a result of the bank’s failure to do so. It was held that the loss of the 
pledge was due to the bank’s negligence, and that the defendant was 
released from liability on the note to the extent of the value of the 
security. 


NOTE — For similar decisions see Banking Law Journal Digest (Third 
Edition) § 1226. 
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Action by the First National Bank of Arvada against Frank E. 
Mulvihill and another. To review a judgment for plaintiff, the named 
defendant brings error. Reversed, and new trial granted. 

Charles A. Stokes and Jesse H. Sherman, both of Denver, for plain- 
tiff in error. 

Frank B. Goudy and Frank L. Ross, both of Denver, for defendant 
in error. 


WHITFORD, J.—The First National Bank of Arvada had judgment 
against Frank E. Mulvihill, plaintiff in error, and John J. Dreier, upon 
a promissory note for $1,557.80. Mulvihill brings the case here for re- 
view on error. 

The note contains the following provisions: 


“‘And there is hereby and herewith, by and for the undersigned, de- 
livered, pledged, and deposited as collateral security for the payment of 
this note, and also all other present or future demands of any and all 
kinds and of every nature whatsoever of the holder thereof against the 
undersigned, now owing or which may hereafter be owing, and whether 
now or hereafter contracted, the following property, viz.: Certificate No. 
123 for three shares of the capital stock of the Farmers’ Reservoir & 
Irrigation Co., with the right, power, and authority in the holder hereof 
to sell . . . without advertising same, and without notice of in- 
tention to sell, or of the time or place of sale, . . . and in the event 
of any sale or purchase hereunder, no matter by or to whom made, all 
notice thereof is hereby expressly waived. . . . As to all shares of 
stock hereby pledged, the holder hereof, during existence of pledge, may 
have entry of transfer thereof in pledge made upon the books of com- 
pany, or entry of such transfer and the issuance of new certificates to 
holders hereof as pledgee, as may be necessary or desired, . . . and 
if placed in the hands of an attorney agree to pay a reasonable attorney’s 
fee for collection thereof.’’ 


Mulvihill in his answer admitted the execution of the note and the 
non-payment, and alleged that the note was given for money loaned by 
the bank to Dreier to purchase the stock described in the note; that the 
stock was purchased by Dreier with the money so borrowed from the 
bank, and pledged by Dreier as security for the note; that the bank at 
all times knew that Mulvihill received no portion of the consideration ; 
that Mulvihill, at the request of both Dreier and the bank, signed the 
note as surety for Dreier; and that, as surety for Dreier, he is entitled 
to be subrogated to the bank upon the payment of the pledge. Mulvihill 
further alleged that the bank failed to have the stock transferred upon 
the books of the company; that it failed to give notice of the pledge to 
the irrigation company, or make a memorandum of the pledge upon 
the books thereof; and that before maturity of the note the stock was 
levied upon by the sheriff and sold under execution by one Sherwood, a 
judgment creditor of Dreier; and to the extent of the value of the se- 
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curity thus lost Mulvihill pleaded a release from liability upon the note. 

It seems that Dreier in 1918 borrowed money of the bank with which 
to purchase three shares of water stock of one Heath, which stood in 
Heath’s name upon the books of the Farmers’ Reservoir & Irrigation Co. 
The bank, as a part of the transaction, requested Dreier to pledge to it 
the three shares of stock so purchased as collateral security and also re- 
quested Mulvihill to sign the note with Dreier, as an accommodation 
maker. The transfer to Dreier of the stock was executed by an indorse- 
ment in blank by Heath, and delivery was made to the bank by Dreier 
in that form. Dreier on several occasions requested the bank to have 
the stock transferred upon the books of the irrigation company, which 
the bank failed to do until April, 1924, which was after the levy by the 
sheriff of the execution. The note was many times renewed between 1918 
and 1924. Some time after the sale of the stock by Heath to Dreier, the 
secretary of the irrigation company made a memorandum upon the 
records of the company to the effect that Heath had given verbal in- 
formation to the company that he had sold his certificate for three shares 
of stock to J. J. Dreier. In January, 1924, an execution was issued on 
a judgment against Dreier, by virtue of which the sheriff levied upon 
and sold these three shares of stock standing in the name of Heath on the 
books of the irrigation company as the property of Dreier, and there- 
after executed a sheriff’s certificate of sale therefor to the purchaser. 

Dreier became insolvent and had no property subject to execution. 
Mulvihill claimed the right of subrogation and offered to pay the note, 
but demanded that the bank deliver to him three shares of stock of the 
irrigation company, or that he be given credit upon the. note in the 
amount of $750, the admitted value of the three shares of stock. The 
bank tendered to him the stock certificate for three shares in its pos- 
session, which Mulvihill refused to accept, as not evidencing three valid 
shares of stock, such as were pledged to it at the time he became an ac- 
commodation maker. 

Section 2268, C. L. 1921, relating to the registry of transfers and 
pledges of shares of capital stock of Colorado corporations, provides, 
among other things: 


‘*No transfer of stock shall be valid for any purpose whatever, except 
to render the person to whom it shall be transferred liable for the debts 
of the company, according to the provisions of this act, unless it shall 
have been entered therein, as required by this section, within sixty days 
from the date of such transfer, by an entry showing to and from whom 
transferred, or, in case of the pledge of any such stock, a memorandum 
be made upon the books of said company, showing to whom and for what 
amount the stock has been pledged.”’ 


It is clear that the pledge of the three shares was lost by reason of 
the failure to make a memorandum of the pledge upon the books of the 
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irrigation company within the statutory period of 60 days. The bank 
contends that no duty rested upon it as pledgee to make a memorandum 
on the books of the company, and that it cannot be held that it was 
negligent in failing to do so. This contention of the bank cannot be 
sustained. We have said: 


‘« «The assignment of stock certificates vests in the assignee an in- 
choate title, which for 60 days has the effect of a complete title, but 
unless within that time it is perfected by the entry of the transfer upon 
the books of the company, it expires, and the transfer becomes invalid ; 
the title of the assignor has not been divested, and the stock is subject 
to attachment at the suit of his creditors.’ That the statute to the same 
extent applies to pledges of stock as well as to an assignment thereof is 
settled in this jurisdiction.’’ Hexter v. Shanhan, 66 Colo. 159, 180 P. 93. 


When the bank accepted the certificate, the contract of pledge thereby 
created carried with it the implication that the certificate should be 
preserved and made effectual, to the end that it would be available to dis- 
charge the obligation. Robertson v. Bank, 67 Colo. 522, 186 P. 542. 

When delivered to the bank, the certificate passed beyond the con- 
trol of Mulvihill and his principal. The bank, by its possession of the 
certificate, had the exclusive dominion, control, and authority over it, 
and we cannot escape the conclusion that, being in the exclusive posses- 
sion, the duty devolved upon it to make the resigstry upon the books 
of the company, as the only means of preserving the pledge from loss 
to itself and to the surety as an accommodation maker. The bank, as 
pledgee, became a trustee of the pledge for all concerned. Jones on 
Pledges and Collateral Securities, § 514. As soon as the right of surety 
was created, the bank could not, by any act of commission or omission, 
destroy the surety’s interest in the pledge or impair it as security, with- 
out a violation of its trust. Nelson v. Williams, 22 N. C. 118. 


‘‘Where the nature of the collateral security given requires some- 
thing to be done at once by the creditor to make it a valid security, the 
law implies an agreement on his part to perform that act without which 
the security will be invalid, and an omission to do this is such gross 
neglect on the part of the creditor toward the surety as will operate to 
discharge the surety, at least to the extent of the loss, if the collateral 
security is thereby lost or impaired.’’ Ann. Cas. 1912D, 117, 118; 
Schroeppell v. Shaw, 3 N. Y. 446. 


Under this state of facts the bank was clearly guilty of negligence. 
Robertson v. Bank, 67 Colo. 521, 186 P. 542. 

The court allowed the plaintiff below $125 attorney’s fee. This was 
error. There was no proof whatever that the bank had paid or obligated 
itself to pay an attorney’s fee. 

The judgment is reversed and a new trial granted. 
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ESCROW DEPOSIT PROTECTED BY STATE 
GUARANTY FUND 


Austin, Commissioner of Banking v. Matthews, Court of Civil Appeals 
of Texas, 284 S. W. Rep. 308 


A bank accepted a check with an escrow agreement, collected it, 
and issued its cashier’s check payable to the order of ‘‘Escro.’’ 
Thereafter one of the parties to the escrow agreement obtained a 
judgment entitling him to the escrow deposit, and the bank, without 
the knowledge of the other party to the agreement, paid him the 
amount of the deposit. The judgment was reversed subsequently, 
and judgment was entered in favor of the other party to the agree- 
ment for the amount of the deposit. Meanwhile the bank became 
insolvent. It was held that the claim of the successful litigant for 
the amount of the escrow deposit was payable out of the state guar- 
anty fund. 


Suit by Charles O. Austin, Commissioner of Banking, against W. R. 
Matthews. Judgment for defendant on his cross-action, and plaintiff 
appeals. Affirmed. 

W. J. Rogers, of San Antonio, for appellant. 

J. R. Stubblefield, of Eastland, and B. W. Patterson, of Cisco, for 
appellee. 

PANNILL, C. J.—The case was tried below on an agreed statement 
of facts. The substance of the portions deemed material are: 

Appellee Matthews and one Caldwell entered into contract for the 
sale and purchase of certain mineral rights owned by the former, and 
agreed that said Caldwell should deposit in the First State Bank of 
Eastland $1,700 to be paid to Matthews should Caldwell fail to comply 
with his contract, but to be returned to Caldwell in the event Matthews’ 
title was defective. In compliance with such agreement, Caldwell made 
the deposit agreed on, with said bank, by giving to said bank his check 
on another bank which was duly paid to said First State Bank. It is 
agreed that said transaction constituted a noninterest-bearing unsecured 
deposit and was accepted as such by the bank last named, to be paid to 
the order of the party entitled to receive it. 

It further appears that in the litigation hereinafter referred to the 
bank answered admitting the deposit, claiming that it was holding same 
as an escrow agent, and tendered the money into court, and after judg- 
ment in Caldwell’s favor in the trial court, paid the money to Caldwell 
without appellee’s knowledge or consent. 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 330. 











58 THE BANKING LAW JOURNAL 
It is further agreed by the parties that the records of the bank show 


that the deposit was handled in the following manner : 







‘‘On said date, August 13th, Walter D. Caldwell gave his personal 
check to said First State Bank of Eastland for the sum of $1,700.00, 
payable to the order of said First State Bank, drawn on a bank in Okla- 

: homa City. On the same date the First State Bank issued its cashier’s 

check for the said sum of $1,700.00, payable to the order of ‘Escro.’ 

W. D. Caldwell—W. R. Matthews,’’ which said cashier’s check was 

placed in said bank with the escrow agreement, and said item was carried 

on the escrow account and not on the individual ledger. That said per- 
sonal check of Caldwell was collected by said First State Bank on August 

14, 1919. That said cashier’s check bears cancellation indorsement, 

‘Paid 4—22—21.’ That said eashier’s check is not indorsed by either 

Caldwell or Matthews, but bears the following memorandum: ‘Cashier’s 

check issued to Roy Nunnally, District Clerk.’ That neither said de- 

posit nor the proceeds of said check was paid to defendant, W. R. 

Matthews.”’ 







































The parties Matthews and Caldwell failing to conclude their agree- 
ment, litigation resulted, ending in a judgment by the Supreme Court in 
favor of Matthews against the First State Bank and Caldwell for the 
amount of said deposit. Matthews v. Caldwell (Tex. Com. App.) 258 
S. W. page 810. See Id. (Tex. Civ. App.) 241 S. W. page 798. In the 
meantime the bank named became insolvent, and its assets passed to ap- 
pellant as a statutory receiver. In a suit by appellant to cancel the 
record of the abstract of the judgment above referred to in appellee’s 
favor, appellee by cross-action sought a recovery against appellant, on 
his claim, from the state guaranty fund, and from a judgment in ap- 
pellee’s favor this appeal is prosecuted. 

It is insisted that the agreed facts, substance of which has been 
stated, bring this suit within the rule announced by the Supreme Court 
in Kidder v. Hall, 113 Tex. 49, 251 S. W. page 497. This contention 
must be overruled. It is obvious that the bank did not treat this trans- 
action as a sale of exchange, but as a deposit. The cashier’s check is 
not shown to have been drawn on any other bank. It is not shown that 
either Matthews or Caldwell had any knowledge of the manner in which 
the transaction was being handled by the bank. When brought into 
court, the bank tendered the money and not the ecashier’s check. After 
the judgment in favor of Caldwell which was reversed on appeal, the 
bank paid to Caldwell money and did not deliver to him the eashier’s 
check, nor did it require any indorsement of such check. Said check 
was never out of the bank’s possession. The bank could not change the 
relation it had assumed without the consent of the depositor. 

The trial court’s conclusion that the transaction was a deposit and 
not the sale of a draft is sustained by the agreed statement, and is bind- 
ing here. Middlekauff v. State Banking Board, 111 Tex. 561, 242 S. W. 
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442; Hall v. Bank (Tex. Civ. App.) 252 S. W. 828; Tyler, ete., Bank v. 
Rhodes (Tex. Civ. App.) 256 8S. W. 947. 

The further position that the cross-action should not have been per- 
mitted is foreclosed by the decision in Kidder v. Hall, supra. 

The district court of Eastland county was the appropriate forum in 
which to litigate the controversy, and to avoid a multiplicity of suits, 
it was proper to allow the cross-action. Barton v. Farmers’ State Bank 
(Tex. Com. App.) 276.8. W. 181. 

The judgment is affirmed. 


PERSON TO WHOM STOCK WAS ISSUED BUT 
NOT DELIVERED ON DAY BANK CLOSED 
NOT LIABLE AS STOCKHOLDER 


Chapman, Commissioner of Insurance, v. Thomas, Court of Civil Ap- 
peals of Texas, 283 S. W. Rep. 337 


At.the request of an officer of a bank which had been organized 
to take over the assets and liabilities of an insolvent bank, the de- 
fendants, who had been stockholders of the insolvent bank, sur- 
rendered their stock in order that the stock in the new bank might 
be issued to them. Nothing was said about the amount of stock to be 
issued. The officer represented that the bank was in good shape and 
would make money for the stockholders. The new stock was issued 
on the day that the bank closed its doors. It was never delivered to 
the defendants. This action was brought to recover assessments 
against them as alleged stockholders of the insolvent bank. It was 
held that the defendants were not stockholders of the bank and there- 
fore were not liable for the assessments. 


Separate suits by J. L. Chapman, Commissioner of Insurance, against 
Ethel Thomas, and against R. O. Thomas and his wife, Viola Thomas. 
Charles O. Austin, Commissioner, was substituted as plaintiff, and suits 
were consolidated and tried together; separate judgments being ren- 
dered in favor of plaintiff against defendant Ethel Thomas and in favor 
of defendants R. O. Thomas and Viola Thomas. From the judgments 
rendered, plaintiff appeals. Affirmed. 


Stinson, Coombes & Brooks, of Abilene, for appellant. 
Wagstaff, Harwell & Wagstaff, of Abilene, for appellees. 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 1197. 
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RIDGELL, J.—On November 27, 1923, two suits were filed in the 
district court of Stephens county, Tex., by J. L. Chapman, commissioner 
of insurance of the state of Texas, one against Ethel Thomas for $533.33, 
and the other against R. O. Thomas and wife, Viola Thomas, for $2,- 
166.66 for assessments against them as alleged stockholders of certain 
insolvent state banks, and for 6 per cent. interest from January 1, 1922, 
and costs of suit and pleas of privilege were filed by defendants and 
sustained by the court, and the cases transferred to the district court 
of Taylor county, Tex., where the plaintiff’s petitions were amended, 
substituting Chas. O. Austin in his official capacity as commissioner as 
plaintiff, and the two suits were consolidated and tried together, before 
the court without the intervention of a jury and separate judgments 
rendered, one in favor of the plaintiff against Ethel Thomas for $200, 
with 6 per cent. interest from January 1, 1922, and costs of suit, except 
the cost of removal from the district court of Stephens county, and the 
other judgment in favor of defendants R. O. Thomas and Viola Thomas, 
that plaintiff take nothing against them, but that they go hence without 
day and recover their costs. 

The plaintiffs excepted to both judgments, and gave notice of ap- 
peal, and the defendant Ethel Thomas also excepted and gave notice 
of appeal, but did not perfect same. The plaintiff, not being required 
to give bond, assigned errors, filed within the proper time the statement 
of facets, and both cases are now before this court for review. 

By propositions 1 and 2 it is insisted that the representations relied 
upon by appellee, and which are claimed to be fraudulent, were made 
by John W. Baker individually and not in his representative capacity, 
and further that same was merely expression of an opinion and not 
representation of facts, and therefore same would not be available as a 
defense to this court. 


The facts show that appellees were stockholders in the Guaranty 
State Bank of Breckenridge; that R. O. Thomas, owned 40 shares and 
Viola Thomas 25 shares; that said bank was closed, and that appellees 
paid an assessment of $6,500; that thereafter, the Breckenridge State 
Bank was organized and took over the assets and liabilities of the failed 
bank ; that said bank, after organizing, increased its capital stock from 
$100,000 to $200,000, and the commissioner of insurance and banking: 
issued his certificate permitting said bank to do business based on amend- 
ment increasing its capital stock. 

It is further shown: 

That on November 4, 1921, John W. Baker, vice-president, addressed 
a letter to both appellees as follows: 


‘‘Dear Sir: If you have not sent your stock in for reissue please do. 
so at once.”’ 
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That before the bank closed on Saturday, appellees mailed their stock 
to the bank. 

It is shown that prior thereto, and about 20th day of August, R. O. 
Thomas was in the bank, and that John W. Baker, vice-president, ap- 
proached said Thomas about sending in his stock, and, upon being asked 
about the bank, Baker stated that it was in good shape, and that it would 
make the stockholders some money, that it was not stated how much 
stock would be issued, and that Thomas expected the full amount. The, 
new stock was issued on the morning of the day the bank closed its doors. 

Assuming as we must that the bank made the false and fraudulent 
representations, would said representations be the act of the bank, or 
would they be merely an opinion expressed in one’s individual capacity. 
In view of all the facts and the request by letter requesting the appel- 
lees to send in their stock, it cannot be said, to the exclusion of any 
other reason, that same was an opinion, and thereby not fraud or any- 
wise binding on the bank. The bank acts through its managing officers, 
and fraud can thus be perpetrated for and in the name of the bank. 

If the bank was in bad condition and failing circumstances, and the 
representations were made and request for the stock was made, then it 
cannot be said that same might amount to fraud, enforceable as between 
appellees and bank. Ruling Case Law, vol. 7, p. 275. 

As between creditors, the rule would be different. Chapman v. Har- 
ris (Tex. Civ. App.) 275 S. W. page 75. While the burden would be 
upon the appellees to show no liability of the bank was created after 
the illegal fraudulent acts, still, in this case, the presumption might 
arise that none was created by this bank during brief interval and at a 
time when it was insolvent, when to do so would have been a violation 
of a penal statute. 

The controlling question is whether appellees were stockholders, and 
a decision of above question is not necessary for the disposition of this 
appeal. 

By proposition it is asserted that appellees were stockholders and 
thereby liable for the assessment sued for in this case. It appears that 
by request made by the letter, the appellees mailed their stock to the 
bank under belief that stock would be issued for full amount. This 
stock was received a short time before the bank closed. On the morning 
the bank closed, the officers of the bank issued this stock to appellees, 
but it was never delivered. The bank closed its doors at noon, and the 
stock was issued between the hours of 9 and 12 o’clock that day. 

The testimony shows that appellees did not receive the stock, that 
it was never delivered, and that they would not have accepted same. 
To be liable, the appellees must have been stockholders at the time the 
bank failed. They could only become stockholders by agreement and 
contract, either expressed or implied. Under the facts they did not 
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agree to accept this amount of stock, and to offer a different or less 
amount than agreed would not be binding on appellees. The bank, in 
absence of agreement, could not make appellees stockholders by merely 
issuing the stock. 

Under the facts as we must resolve found by the trial court, the ap- 
pellees were not stockholders. Gilmore v. Chapman, Com’r, 281 S. W. 
—, decided by this court and not yet [officially] reported; Hodge v. 
Cushing (C. C. A.) 285 F. 158. 

‘The acts of fraud are strongly supported by the act of the bank a 
few hours before closing, issuing the stock, never delivering same, and 
thereby attempting to render appellees liable for an assessment. No 
other motive could have prompted, at that late hour, this act of the 
bank, and the writer does not believe any court could sanction an act 
done merely to promote a liability on appellees and add an asset to 
the broken bank and where the circumstances indicate that the right 
of no creditor was periled or abridged. 

For the reason that the facts show that appellees were not stock- 
holders in the Breckenridge State Bank, and therefore not liable for 
the assessment, the judgment of the trial court, as prayed for by ap- 
pellees, will be affirmed. 


ADVANCE BY FEDERAL RESERVE BANK HELD 
LOAN NOT DONATION 


Crowell v. Federal Reserve Bank of Dallas, Tex., United States Circuit 
Court of Appeals, 12 Fed. Rep. (2d) 259 


A Federal reserve bank advanced $500,000 to a member bank, 
which was capitalized for that amount, and which was in a failing 
condition. This advance was made on condition that the Federal re- 
serve bank receive as security an assessment of 100 per cent. against 
the shareholders, and also a lien on all other assets to secure re- 
payment if the necessary amount should not be raised by the assess- 
ment. A few days later the member bank closed its doors. Sub- 
sequently its receiver and the Federal reserve bank entered into a 
contract of settlement, in which the advance of $500,000 was recog- 
nized as a loan. 

The plaintiff, who had subscribed $2,000 to assist the member 
bank at a meeting of citizens held before the bank closed, brought 
this action to set aside the contract of settlement on the ground that 
the Federal reserve bank was estopped to claim that the advance 
made by it was a loan, because the citizens had donated $300,000 on 
condition that the Federal reserve bank would make a donation of 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) §§ 630, 621. 
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$500,000. It was held that the evidence showed that the advance was 
a loan and not a donation, and therefore the contract of settlement 
was not set aside. 

The plaintiff also sought a decree entitling him to set off his de- 
posit in the bank against notes executed by him which had been 
pledged by the insolvent bank, before its failure, to the Federal re- 
serve bank. It was held that the plaintiff could not establish his 


claim as it did not appear that he had presented it to the receiver for 
allowance. 


Suit in equity by Douglas C. Crowell and others against the Federal 
Reserve Bank of Dallas, Tex., and others. From a decree dismissing the 
bill, complainants appeal. Affirmed. 

R. A. D. Morton, of El Paso, Tex. (Dyer & Morton, of El Paso, Tex., 
on the brief), for appellants. 

J. G. MeGrady and A. H. Culwell, both of El Paso, Tex. (Turney, 
Burges, Culwell, Holliday & Pollard and Wm. H. Burges, all of El Paso, 
Tex., Charles C. Huff and Ethan B. Stroud, Jr., both of Dallax, Tex., 


and Lea, McGrady, Thomason & Edwards, of El Paso, Tex., on the brief), 
for appellees. 


BRYAN, C. J.—On Saturday, January 26, 1924, bank examiners 
completed an examination into the condition of the City National Bank 
of El Paso, Tex., and notified its officers that the bank would not be al- 
lowed to open its doors on the following Monday, unless by that time it 
should have charged off $800,000 in paper held as assets which the ex- 
aminers considered to be worthless. On the following night a meeting of 
citizens was held for the purpose of assisting in raising $800,000 in 
money, so as to enable the bank to continue in business. These citizens 
subscribed to various amounts aggregating $300,000, and signed an 
agreement to accept for their subscriptions notes in equal amounts which 
had been rejected by the bank examiners. It was provided by the sub- 
scription list which they signed that their subscriptions were subject to 
an agreement by the Federal Reserve Bank to take and pay for at par 
$500,000 of the least valuable of the rejected notes and assets heid by the 
bank. The governor of the reserve bank was present at the place where 
the meeting of the citizens was held, and stated to those who approached 
him that the reserve bank could not make a donation, and that under no 
circumstances would he accept and pay for worthless assets, but that he 
would consider making an advance for the reserve bank of $500,000, 
which was the amount of the capital stock of the El Paso bank, pending 
an assessment of 100 per cent. against the shareholders. A resolution 
was adopted by the directors of the El Paso bank accepting an advance 
in that amount, agreeing to make the assessment suggested, and provid- 
ing, in the event it should not be made, or the El Paso bank should sus- 
pend business before it was completed, and the amount necessary to take 


















THE BANKING LAW JOURNAL 





64 


up the loan raised, that the reserve bank should have a first and prior 
lien on all the assets of the El Paso bank to secure repayment. On Mon- 
day morning, January 28, the $300,000 subscribed by the citizens and 
the $500,000 advanced by the reserve bank were deposited in the El 
Paso bank, and the questionable assets were taken out and turned over 
to a committee for distribution. The El Paso bank closed its doors on 
May 6, 1924, and in November, 1924, its receiver, with the approval of 
the Comptroller, and the reserve bank entered into a contract of settle- 
ment, in which the advance of $500,000 by the reserve bank was recog- 
nized as a loan. 

Douglas C. Crowell subscribed and paid $2,000 at the citizens’ meet- 
ing in January. He was not a shareholder in the El Paso bank, but was 
a depositor. At the time of that bank’s failure in May he had on de- 
posit with it $19,473.68. He had borrowed on his notes before the failure 
$23,500. It is admitted that all of these notes were negotiable, except 
one for $8,750, which it is claimed was non-negotiable, because, though it 
was made payable to order six months after date, it pledged as collateral 
certain stock, with the right of the payee to call for additional security, 
should the stock decline, in which event it became payable on demand. 
All these notes, including the one last mentioned, were pledged as col- 
lateral security by the El Paso bank before its failure to the reserve 
bank. After the failure, the reserve bank notified Crowell that it was 
the holder of the notes, and he paid the $8,750 note before it was due. 
The representative of the reserve bank stated to him that it could grant 
a short extension of time, and did not threaten to sue or to exercise the 
right to sell the stock pledged as collateral. Crowell stated that he was 
paying his notes under protest, and demanded that, when the reserve 
bank should be paid in full on paper discounted with it by the El Paso 
bank, his proportion of any surplus in collateral notes or cash should be 
delivered to him, and not turned over to the receiver. At the date of 
the final hearing the receiver was still indebted to the reserve bank to 
the extent of about $75,000, for which the reserve bank held collateral 
notes amounting to $37,500 and rediscounted notes amounting to ap- 
proximately $178,000. 

Crowell filed a bill to set aside the contract of settlement between 
the receiver and the reserve bank on the ground that the reserve bank 
was estopped to claim that the $500,000 advanced by it in January was 
a loan, because the citizens who donated $300,000 did so on condition 
that the reserve bank would make a donation of $500,000. The bill also 
prays that Crowell be decreed to have the right to set off his deposit 
against all his notes, or at least against the note for $8,750, which he 
claims to be non-negotiable. The District Court, after hearing the evi- 
dence, dismissed the bill, but without prejudice. 

The evidence shows without conflict that the reserve bank did not 
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agree to make a donation, and it becomes unnecessary to decide whether 
it had the right or power to do so. The most that can be claimed by 
appellant is that some of the citizens who made donations were led to 
believe by others of their number or by officials of the El] Paso bank that 
the reserve bank would also made a donation of $500,000. It is very 
clear—in fact, it is alleged in the bill—that the governor of the reserve 
bank would deposit the amount requested of him only upon condition 
that he receive as security an assessment in full of the shareholders’ 
liability. Nor is there any dispute that the reserve bank refused to 
make a deposit until after the passage of a resolution by the directors 
of the El Paso bank pledging other assets in the event of a failure to 
secure by stock assessment the full amount advanced. It was only upon 
the passage of that resolution that the reserve bank undertook to bind 
itself to do anything. All previous suggestions and conversations were 
mere preliminary negotiations, and it was thoroughly understood all the 
while by those who dealt with the governor of the Federal Reserve Bank 
that he would under no circumstances make a donation, and that if he 
made a loan it would have to be secured. The question is not whether 
the liability of the shareholders could be pledged as security but whether 
a loan was made. The evidence without conflict answers that question in 
the affirmative. 

It is contended that the trial court should have granted ‘appellant’s 
request to call a jury to pass upon the question whether the amount ad- 
vanced was a loan or a donation. But clearly there was no error in re- 
fusing to summon a jury, as the court would have been obliged to direct 
them to find against appellant on the undisputed facts. It follows that 
appellant must fail on his principal claim of estoppel. His claim of set- 
off is premature. The El Paso bank was still indebted to the reserve 
bank at the date of the final hearing, and it therefore had not been de- 
termined what amount, if any, would be realized from collateral notes 
and available to the receiver. 

It is contended, however, that the reserve bank should be compelled 
to pay over either to appellant or to the receiver proceeds of the $8,750 
note on the ground that it was non-negotiable. Whether that is true or 
not does not seem to have been settled in the state of Texas, and we find 
it unnecessary to decide, because appellant made payment of that note 
voluntarily ; he even paid it before it was due, and was not induced to 
do so by any action threatened by the reserve bank to sell or resort to 
the collateral pledged to secure payment of the note. The doctrine of 
marshaling assets has no application, for this is not a case of a junior 
and senior lienholder. Appellant has no lien, and the reserve bank has 
the right to subject any security it holds to the satisfaction of its debt. 

The suggestion is finally made that it was error to dismiss the bill, 
because, having taken jurisdiction, the court should have proceeded to 
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establish appellant’s claim to his deposit. It is not averred in the bill 
that appellant had ever presented his claim, or that it had been dis- 
allowed by the receiver. It is to be assumed that the claim would be al- 
lowed upon presentation. It would be intolerable to allow every de- 
positor to come into court to establish his claim without first having 
made demand, or showing that it had been disallowed. As the dismissal 
of the bill was without prejudice, appellant is left free to assert in ap- 
propriate proceedings any rights he may have against the receiver. 
The decree is affirmed. 


INDORSER NOT RELEASED WHERE WORTH- 
LESS CHECK GIVEN IN PAYMENT OF NOTES 


Settle v. Browning, Supreme Court of Appeals of Virginia, 133 S. E. 
Rep. 769 


After the maturity of two notes held by a bank the president of 
the bank filled out a check for the amount due on the notes and gave 
the check and notes to a messenger, who was not an agent of the bank, 
instructing him to take the notes and check to the maker, have the 
latter sign the check, and deliver the notes to him. The maker signed 
the check, stating that he did not have funds to meet it on that day, 
which was Saturday, but that he would have sufficient funds on Mon- 
day. The messenger accepted the check and delivered the notes to 
the maker, who destroyed them. The check was presented for pay- 
ment on Saturday and payment was refused. The check was again 
presented on Monday and payment was again refused. 

Subsequently, in an action against an indorser of one of the 
notes, it was contended that when the messenger accepted the check 
with notice that it would not be paid until Monday an extension of 
time for the payment thereof was granted to the maker and the in- 
dorser was thereby released. It was held that no extension was 
granted, and that the messenger would have been unable to grant an 
extension as he had authority to do nothing but collect the notes and 
then deliver them to the maker. The indorser was held liable for 
the amount of the note. 


Action by H. M. Browning, as receiver of the Farmers’ & Miners’ 
Bank of Honaker, Va., against Fred B. Settle and others. Judgment for 
plaintiff, and named defendant brings error. Affirmed. 

Joseph E. Duff, of Lebanon, for plaintiff in error. 

Bird & Lively, of Lebanon, for defendant in error. 








NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 537. 
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CHICHESTER, J.—The defendant in error here, plaintiff below, 
and hereinafter referred to as receiver, recovered a judgment against 
Fred B. Settle, plaintiff in error here, defendant below, and hereinafter 
referred to as defendant, in the circuit court of Russell county, on the 
27th day of February, 1925, in the sum of $1,500, with interest from 
March 25, 1924, ete. 

In his petition for a writ of error, which was duly granted, defendant 
assigns a number of errors. They relate to the action of the court in 
giving certain instructions asked for by the plaintiff, to the action of 
the court in refusing certain instructions asked for by the defendant; 
because the court modified certain instructions offered by the defendant 
and gave them as modified; because the court refused to admit certain 
evidence offered by defendant; and because the court refuse to set aside 
the verdict of the jury as contrary to the law and the evidence. 

There is no dispute about the facts; that is, there is no conflict in 
the evidence. 

The defendant with Carrie B. Settle, wife of M. H. Settle, was in- 
dorser on a certain negotiable note for $1,500, of which M. H. Settle was 
maker and which he discounted at the Farmers’ & Miners’ Bank of 
Honaker, Va. The note waived the homestead exemption, the present- 
ment thereof, and demand for payment, protest, protest notice of dis- 
honor and non-payment. It had been renewed several times; the last 
renewal bearing date of November 25, 1923, and payable four months 
after date. Between the presentation of the note for payment and in- 
stitution of this action, the bank failed, and H. M. Browning was ap- 
pointed received therefor. As such he instituted this action. 

These facts are set out in the notice of motion for judgment which 
was filed against the drawer and indorsers. Fred D. Settle is the only 
defendant complaining here. In addition, the plaintiff filed a bill of 
particulars of his claim, which, in addition to the statement set out in 
the notice of motion, alleged: 


‘That some time after the date this note matured M. H. Settle came 
to said Farmers’ & Miners’ Bank ‘at Honaker, Va., and advised said 
bank that he was ready to pay off said note; that he thereupon drew a 
check on the First National Bank of Honaker, Va., and gave this check 
to said Farmers’ & Miners’ Bank of Honaker to pay said note, and 
thereby obtained possession of said note, and then and there immediately 
tore same up and destroyed it; that said check was presented promptly 
and in due course and was not paid when presented, on account of lack 
of funds to the credit of M. H. Settle in said First National Bank. Plain- 
tiff will also rely upon the statements and allegations set forth in his said 
notice of motion for judgment.’’ 


The defendant, upon motion of plaintiff, filed his grounds of de- 
fense as follows: 
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*‘(1) That this defendant is not indebted to the said H. M. Brown- 
ing, receiver, or Farmers’ & Miners’ Bank, as alleged in the notice of 
motion for judgment, in the sum of $1,850, nor never has been so in- 
debted. 

**(2) That this defendant never at any time indorsed a note at 
said Farmers’ & Miners’ Bank for M. H. Settle in the sum of $350, as 
alleged in the notice. 

**(3) That the $1,500 note referred to in plaintiff’s notice was paid 
by M. H. Settle, the maker thereof, and that said Farmers’ & Miners’ 
Bank accepted the check of said M. H. Settle in full satisfaction of said 
debt. 

‘*(4) That the Farmers’ & Miners’ Bank accepted said check of 
M. H. Settle in the sum of $1,500 in full satisfaction of said debt, and 
that the said Farmers’ & Miners’ Bank was negligent in presenting said 
check on the drawee bank for payment, and that said check would have 
been paid if due diligence had been observed by said Farmers’ & Miners’ 
Bank in presenting same for payment.”’ 


The undisputed evidence introduced upon the issues thus joined 
presents a case where no other verdict than the one reached by the jury 
could properly have been found, and where no other judgment than that 
rendered by the court could have been rendered. Hence, unless the 
court improperly excluded evidence offered by defendant, or improperly 
admitted evidence offered by the plaintiff, no other assignments of error 
need be considered. 

C. W. Fuller, president of the Farmers’ & Miners’ Bank of Honaker 
at the time the note was made and at the time it went into the hands of 
a receiver, testified that the note of M. H. Settle, the principal defendant, 
in the sum of $1,500, and indorsed by Carrie B. Settle and Fred B. 
Settle, had been renewed several times; that it was last renewed some 
time in November, 1923, and was due four months after date of the last 
renewal ; that the note was not paid at maturity; that witness talked with 
M. H. Settle several times after the maturity of the note in regard to 
paying it off, the last conversation taking place the latter part of June, 
1924; that on that occasion M. H. Settle promised to come over to the 
bank on the next day and settle for it and some other notes held by the 
bank against M. H. Settle; that the following morning, being June 28, 
1924, M. H. Settle did not come to the bank, and witness calculated the 
interest on the $1,500 note, and also on another note for $350 which M. 
H. Settle owed the bank, which together, principal and _ interest, 
amounted to the sum of $1,888.83; that witness thereupon filled out a 
check for that amount drawn on First National Bank of Honaker, Va., 
in the sum of $1,888.83, and turned same over to one Luther E. Fuller, 
together with the two notes, and instructed Luther E. Fuller to take 
the notes and check to the home of M. H. Settle, have M. H. Settle sign 
the check and deliver him the notes; that said L. E. Fuller is a nephew 
of witness ; that witness was busy that morning and did not have time to 
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go to see M. H. Settle himself, and got L. E. Fuller to go for him; that 
he instructed L. E. Fuller, if M. H. Settle signed the check, to stop by 
the First National Bank of Honaker, Va., as he returned and present 
the same to be certified ; that he sent L. E. Fuller to M. H. Settle with 
the check and notes in the forenoon, and L. E. Fuller brought the check 
back signed by M. H. Settle before noon of that day; that the check of 
M. H. Settle for the amount of the notes was presented to the First Na- 
tional Bank of Honaker, Va., for payment on the afternoon of the same 
day it was brought to the Farmers’ & Miners’ Bank of Honaker, Va., by 
L. E. Fuller; that payment of the M. H. Settle check was refused by the 
First National Bank of Honaker; that the next day was Sunday; that 
the check was again presented for payment to the First National Bank 
of Honaker, Va., on the following Monday, June 30, in business hours, 
when payment was again refused; that the Farmers’ & Miners’ Bank 
of Honaker, Va., was closed by the state bank examiner on Tuesday, 
July 1st, but before the bank was closed on that day witness offered to 
clear with the First National Bank of Honaker for that day if the bank 
would pay the said check of M. H. Settle for said sum of $1,888.83, but 
the bank again refused to pay same because there were no funds in the 
bank to the credit of M. H. Settle to meet the check. 
Witness identified the Settle check, which was as follows: 


**$1,888.83. Honaker, Va., June 28, 1924. 
‘‘Pay to the order of Farmers’ & Miners’ Bank, Honaker, Va., ex- 

actly eighteen hundred eighty eight dollars eighty-three cents exactly. 
‘For value received, and charge the same to account of M. H. Settle. 
‘*To First National Bank, Honaker, Va.’’ 


Which check is indorsed on the back as follows: 


‘“Pay to the order of any bank, banker or trust company, all prior 
indorsements guaranteed, June 28, 1924. Farmers’ & Miners’ Bank, 
Honaker, Virginia. N. H. Plaster, Cashier.’ 


The witness further testified that the $1,500 note, made by M. H. 
Settle and indorsed by said F. B. Settle and Carrie B. Settle, included 
in the $1,888.83 check, was on one of the printed forms of negotiable 
notes used by the Farmers’ & Miners’ Bank, and contained a waiver of 
the homestead exemption, and also waiver as to the maker and indorsers 
the presentment thereof and demand for its payment and protest and 
protest notice of dishonor and non-payment thereof, and provides as 
to the maker and indorsers for the payment of 10 per cent. attorney’s 
fee for collection if not paid at maturity. 

Witness was handed a book, entitled ‘‘Note Register,’’ which he 
identified as the book kept by the Farmers’ & Miners’ Bank of Honaker, 
Va., in which notes received by the bank were registered, and stated 
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that the $1,500 note sued on was registered in said book when taken by 
the said bank as follows: Date of note, November 25, 1923; when pay- 
able, 4 months after date; amount, $1,500; maker, M. H. Settle; in- 
dorsers, F. B. Settle and Carrie B. Settle. Said book, in so far as it re- 
fers to the note, was put in evidence. 

Witness further stated that he remembered the $1,500 note sued on 
distinetly, and that it was made by M. H. Settle and indorsed by F. B. 
Settle and Carrie B. Settle. 

On his cross-examination, the witness stated that Luther E. Fuller 
is an attorney, and at the time he took the notes and check to M. H. 
Settle, on the 28th of June, 1924, was a member of the law firm of Griffith 
& Fuller, of Honaker, Va., which said firm was composed of A. T. 
Griffith and Luther E. Fuller, and that the firm of Griffith & Fuller was 
at that time general counsel for the Farmers’ & Miners’ Bank of 
Honaker, Va. 

On his re-examination, the witness stated that Luther E. Fuller was 
not an officer of the Farmers’ & Miners’ Bank of Honaker, Va., and was 
sent by him to the home of the said M. H. Settle on the occasion: re- 
ferred to as his private messenger and not as attorney or agent of the 
said bank; that he was busy that morning and got Luther E. Fuller to 
go to M. H. Settle’s home. 

L. E. Fuller fully corroborated the testimony of C. W. Fuller, and 
added the following as to his interview with M. H. Settle: That when 
witness and M. H. Settle met at the home of M.H. Settle on June 28, 
1924, and started to transact the business referred to, M. H. Settle at 
first refused to sign the check ; that finally, however, upon the request of 
witness to do so, he did sign the check, but while doing so he stated to 
witness that he ‘‘didn’t have sufficient funds in the bank to pay the check 
on that day,’’ which was Saturday, June 28, 1924, but would ‘‘have it 
there by Monday’’ (meaning Monday, June 30, 1924); that the check 
for $1,888.83.was given in payment for two notes and interest, one the 
$1,500 note in question here, which was indorsed by Fred B. Settle, and 
the other a $350 note of which M. H. Settle was maker, but which was not 
indorsed by Fred B. Settle. Witness said he was acting, not as at- 
torney or agent of the bank, but as the private messenger of C. W. Fuller. 

H. M. Browning, receiver, supported the testimony of the other wit- 
nesses as to the receipt of the check and the refusal to pay it by the 
First National Bank of Honaker. He stated that he had called on M. 
H. Settle for the note, and he (Settle) had told him the notes had been 
destroyed. 

Fer the defendants, Fred B. Settle testified that he did indorse a note 
of $1,500 made by M. H. Settle, along with Carrie B. Settle, at the bank. 
This was all the evidence introduced on behalf of the defendants. 

The contention of the defendant is that, when L. E. Fuller accepted 
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the check which M. H. Settle gave him (stating at the time that he had 
no funds to meet the check that day, Saturday, but would have the fol- 
lowing Monday), and turned over the note to M. H. Settle, the bank 
thereby granted to the maker of the note an extension of time for the 
payment thereof, and thus released the indorser. 

This contention is based upon section 5682 of the Code of Virginia, 
part of the Negotiable Instruments Law, where it is said: 


‘*A person secondarily liable on the instrument is discharged 

‘*6. By any agreement binding upon the holder to extend the time 
of payment or to postpone the holder’s right to enforce the instrument 
unless made with the assent of the party secondarily liable, or unless the 
right of recourse against such party is expressly reserved.’’ 


There being no dispute about the circumstances under which this 
check was taken and the note delivered to the maker, under the decision 
in Cape Charles Bank v. Farmers’ Mutual Exchange, 120 Va. 771, 92 
S. E. 918, this is a question of law for the court’s determination and not 
one for the jury; and, under the facts narrated, it is manifest that no 
extension was ever given, or intended to be given, to the maker of the 
note in question by L. E. Fuller, even if he were acting as agent for the 
bank. The evidence, however, is undisputed that he was not acting for 
the bank, but was acting as the private messenger of C. W. Fuller, and 
had no authority to do anything but collect the amount represented by 
the notes, and, when he had done this, deliver the notes to the maker. 

It transpired that the check the maker gave L. E. Fuller was worth- 
less, and the net result of the transaction was that the maker of the note 
secured possession of it by a legal fraud, and destroyed it, knowing that 
the check would not be honored because there were no funds to meet it. 

In addition to this, the defense here invoked was not raised in the 
trial of the case in the court below, and was not included in defendant’s 
grounds of defense, and hence could not have been considered by the 
trial court, nor can it be considered here. 

During the progress of the trial, after the defendant, Fred B. Settle, 
had admitted that he indorsed the $1,500 note sued on, he was asked on 
direct examination whether he ever indorsed more than one note at the 
plaintiff bank. The question was excluded and properly excluded, be- 
cause it was irrelevant ; the $1,500 note being the only note sued on. In 
addition, the answer the witness would have made to the question, if he 
had been permitted to answer, does not appear from the record, and for 
this reason also the exception cannot avail the defendant here. 

The defendant sought to prove by the president of the First National 
Bank of Lebanon that it was the custom of banks, when a note held by 
a bank was being paid by a check on another bank, to attach the note to 
the check. The court refused to permit a question to this effect to be 
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answered. Even if the question and answer had been relevant to the 
issue, the answer the witness would have given, if permitted to answer, 
does not appear from the record, and hence we cannot pass upon the 
question of relevancy here. 

Upon the whole case, there was clearly no error in the judgment, 
and it is affirmed. 
Affirmed. 





PERSON HOLDING BANK STOCK AS COL- 
LATERAL NOT LIABLE AS STOCKHOLDER 










Austin, Commissioner of Banking v. Marsico, Commission of Appeals of 
Texas, 281 S. W. Rep. 198 


























One holding stock of a bank as collateral security for an indebt- 
edness of the owner of the stock is not liable as a stockholder for the 
debts of the bank even though he appears upon the books of the bank 
to be the owner of the stock. 





Action by Charles O. Austin, Commissioner of Banking, substituted 
for J. L. Chapman, against N. Marisco and another. Judgment for 
plaintiff against R. T. Arthur only and judgment for named defendant 
was affirmed in Court of Civil Appeals (270 S. W. 1113), and plaintiff 
brings error. Affirmed. 





SHORT, J.—On or before the 15th day of July, 1921, the Denison 
Bank & Trust Co. was doing a banking business under the laws of the 
state of Texas, on which last-named date it became insolvent, and on 
which date, as well as before that time, N. Marsico appeared upon the 
books of the bank to be the owner and holder of 15 shares of its capital 
stock, having apparently become so by reason of a written transfer 
from R. T. Arthur and the procurement by Marsico from the bank of the 
cancellation of the Arthur stock and the issuance to‘him of new stock 
in lieu thereof, all within one year prior to the default and closing of 
the bank. An assessment by the banking commissioner in charge of the 
defunct bank against all persons who were stockholders within one year 
prior to its default to the extent of 100 per cent. of the par value of the 
stock severally held, was made; and Marsico, having refused to pay this 
assessment, suit was instituted against him and also against Arthur, in 
which it was alleged that Marsico was denying that he ever was in truth 






NOTE —For similar decisions see Banking Law 
Edition) § 1193. 
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and in fact the owner of the stock, but that Arthur was; the petition 
alleging that, even if this be true, ‘‘it was at no time made to so appear 
from the reco~4s of said bank, nor of the department of banking of the 
state of Texas, and was by virtue of some secret agreement between the 
parties, and this plaintiff’s right of recovery is not affected thereby.’’ 
Marsico, after generally demurring to and denying the allegations in 


plaintiff’s petition, among other things, in his answer made the follow- 
ing special defense: 


‘‘For further and special answer herein, this defendant states that 
it is not true, as alleged by plaintiff, that, prior to the 15th day of July, 
1921, he was the owner of 15 shares of stock in the Denison Bank & 
Trust Co., but states the true facts to be: That on, to wit, June 24, 1921, 
he made a loan to one R. T. Arthur of Denison, Tex., of $2,025, taking as 
security for said loan 15 shares of stock owned by the said R. T. Arthur 
in Denison Bank & Trust Co., Denison, Tex., and that he held said shares 
as collateral security for said loan until, to wit, July 22, 1921, when the 
said loan was by T. Lawrence Murphy, acting as agent for R. T. Arthur, 
repaid to this defendant, and thereupon said certificates of stock were 
delivered to T. Lawrence Murphy, agent of R. T. Arthur, and for said 
Arthur. That during all of such time the said R. T. Arthur was the 
owner of such shares of stock, and being the same shares of stock em- 
braced in this suit, for which an assessment of 100 per cent. has been 
made as alleged by plaintiff herein, and this defendant had no other 


interest in said certificates of stock other than holding same as security 
for said debt, which was paid, as hereinabove stated.’’ 


There was a trial before the court, which rendered a judgment in 
favor of the plaintiff in error against Arthur, and denied any recovery 
against Marisco, and the findings of fact as well as of law were prepared 
and filed, the findings of fact fully sustaining the truth of the allega- 
tions specially pleaded in paragraph 3 of Marsico’s answer above quoted, 
but also finding that Marsico did not notify or advise the Denison Bank 
& Trust Co. that he held the stock as security only, and the Denison Bank 
& Trust Co. in fact had no such notice; and, as a conclusion of law from 
the findings of fact, the trial court held that Marsico was not liable by 
reason of the facts found. 

The commissioner of insurance and banking duly prosecuted an ap- 
peal to the Court of Civil Appeals, and that court affirmed the judgment 
of the trial court, from which judgment the plaintiff in error prosecuted 
the case by writ of error to the Supreme Court, which granted the ap- 
plication upon the ground that the judgment of the Court of Civil Ap- 
peals in this case was apparently in conflict with the opinion rendered 
in the case of Chapman, State Banking Commissioner, v. Pettus, 269 
S. W. 268. The opinion rendered in this case is to be found in 270 S. 
W. 1113. 

The facts in the Pettus Case are that, in February, 1913, T. W. Pettus 
purchased 150 shares of the capital stock of the First State Bank & 
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Trust Co. of Taylor, Tex., of the total par value of $15,000, and a cer- 
tificate thereof was issued by the bank to Pettus. A few weeks later, 
Pettus assigned said certificate to ‘‘Mrs. T. W. Pettus,’’ reciting in the 
written assignment that the same was made ‘‘for value received,’’ and 
authorizing transfer of the stock to be made on the books of the bank- 
ing corporation, which was done, and stock was reissued: to and in the 
name of ‘‘Mrs. T. W. Pettus,’’ who was the wife of T. W. Pettus, though 
that fact was not affirmatively shown either on the books of the cor- 
poration or in any of the written instructions. Mrs. Pettus’ name re- 
mained on the books of the bank as the owner of the stock for more than 
10 years, when the bank failed, and, Mrs. Pettus having been notified 
by the commissioner that she had been assessed as a stockholder in an 
amount equal to the sum of the capital stock appearing in her name on 
the bank’s books, and she having refused to pay this assessment, suit 
was instituted against her, joining her husband pro forma as party 
defendant. Mrs. Pettus defended on the ground of her coverture, and 
also alleged that she had never been the owner of the stock, but only 
held it as trustee for her husband and solely for his convenience. This 
defense was sustained and judgment rendered in her favor, but against 
her husband for the amount of the assessment, in response to an alterna- 
tive pleading. The state banking commissioner appealed from this judg- 
ment, and the Court of Civil Appeals at San Antonio, in an elaborate 
opinion, held that the trial court erred in holding that Mrs. Pettus was 
relieved of her liability on account of her coverture and also on account 
of the fact found by the trial court that the appellant was put upon in- 
quiry, which, if pursued, would have disclosed the true ownership of the 
stock, and reversed the judgment of the trial court, and remanded the 
ease for further procegdings. 

It will be noted that the primary question presented by the appeal 
in the Pettus Case was whether married women owning stock in state 
banks may be held liable, as all other classes of such stockholders ad- 
mittedly are, for the assessment authorized by our constitution and 
statutes to be levied against such stockholders, and the Court of Civil 
Appeals in that case held that married women were so liable. In the 
Pettus Case, the Court of Civil Appeals held that: 


‘*Any person who holds himself out as the owner of shares, by allow- 
ing himself to appear as the registered owner on the books of the bank, 
may be treated as a stockholder; that one holding stock for an undis- 
closed principal may be held liable as a stockholder, although in fact, 
he is only an agent; that, although a trustee, as such, is not liable, yet, 
when stock appears unincumbered in his name, he is liable’’—citing the 
following authorities: 1 Cook on Corp. § 253; 7 C. J. pp. 769, 770, §§ 608, 
609 ; Rankin v. Fidelity Ins. Trust & Safe Deposit Co., 23 S. Ct. 553, 189 
U.S. 242, 47 L. Ed. 792; Finn v. Brown, 12 S. Ct. 136, 142 U. S. 56, 35 
L. Ed. 936; Kenyon v. Fowler, 30 S. Ct. 409, 215 U. S. 5938, 54 L. ‘Ed. 
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341; Kerr v. Urie, 37 A. 789, 86 Md. 72, 38’L. R. A. 119, 63 Am. St. 
Rep. 493. 


The Court of Civil Appeals‘in the Pettus Case, however, found that 
trustees should not be deemed liable where creditors or others seeking 
to hold them liable as stockholders have notice of the representative 
capacity in which the apparent owner is acting; but in that case there 
was no finding of fact that the creditors or others seeking information 
had actual notice, but that the trial court’s finding that the facts were 
sufficient to put persons of ordinary prudence upon inquiry as to 
whether Mr. and Mrs. Pettus were husband and wife, and that this 
inquiry, if pursued a step further, would have disclosed the fact that 
Mrs. Pettus was simply holding the stock in trust for her husband, to 
whom liability would then be shifted, was not sufficient to relieve Mrs. 
Pettus from liability, on the ground that the fact of her coverture meant 
nothing whatever to the inquirer. The Court of Civil Appeals in the 
Pettus Case also held that, even if it had been known that Mrs. Pettus 
was the wife of T. W. Pettus, the record showing that the husband had 
transferred the stock to his wife for a valuable consideration and without 
reservation, this was sufficient to confer absolute ownership upon the 
wife, and, as all owners of bank stock were liable to be assessed for the 
default to pay the debts of the bank, the commissioner of insurance and 
banking had the right to a judgment against Mrs. Pettus. In other 
words, in the Pettus Case the court held that married women were 
liable as the owners of bank stock, like any other stockholders, to be com- 
pelled to pay the assessments made by the banking commissioner under 
the law to secure funds necessary to pay the debts of the bank, pro- 
vided only the stock so held by them by virtue of transfers from their 
husbands has been acquired for a valuable consideration. In substance, 
the matters in the Pettus Case set up as defenses were coverture and 
trusteeship. As to coverture, this defense was declared to be immaterial 
under the facts of that case, since Mrs. Pettus was the owner by purchase 
for a valuable consideration of the stock from her husband, and the al- 
legations that she was the trustee of her husband were not supported by 
the testimony. 

Article 556, Vernon’s Sayles’ Ann. Civ. St. 1914, which is now article 
537 of the Revised Civil Statutes of 1925, was not directly involved, 
and was not discussed in the opinion rendered in the Pettus Case, but 
this particular statute, while perhaps incidentally mentioned in other 
opinions of some of the Courts of Civil Appeals, has been construed for 
the first time in the case at bar, and we think construed correctly. 

It will be noted, notwithstanding the quotation from the petition of 
the plaintiff in error above stated, that no facts were pleaded which 
would constitute in law an estoppel against Marsico to claim whatever 
legal rights he might have under the facts pleaded as quoted heretofore. 
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So the question of estoppel is not involved in this case, but the sole ques- 
tion presented for determination is whether a person who appears on the 
books of an insolvent state bank to be the owner of stock therein, but 
who in fact holds the stock as collateral security for indebtedness due 
him, is liable for the debts of the bank as provided in article 552, Ver- 
non’s Sayles’ Ann. Civ. St. 1914, which provides, in the event default 
shall be made in the payment of any debt contracted by any bank, 
each stockholder of such corporation, as long as he owns shares therein, 
and for 12 months after the date of the transfer thereof, shall be per- 
sonally liable for all the debts of the corporation existing at the time 
of such transfer or at the date of such default, to an amount additional 
to the par value of such shares so owned or transferred, notwithstand- 
ing article 556 of the same statutes, which is now 537 of the Revised 
Civil Statutes of 1925, which provides that no person holding such stock 
as collateral security shall be personally subject to any liability as a 
stockholder in such corporation, but the person pledging such stock 
shall be considered as holding the same, and shall be liable as stock- 
holder accordingly. 

It is our opinion that the language used by the Legislature in the 
article last mentioned admits of no other construction than that the 
real owner, as distinguished from an apparent owner whose name ap- 
pears on the record of shares of stock in a state bank, is liable for any 
assessment duly and legally made by the commissioner of insurance and 
banking under the circumstances of this case, even though such real 
owner’s name never appeared on the books of the bank in any form, and 
that the very language of the statute protects the defendant in error 
Marsico, under the facts found by the trial court and adopted by the 
Court of Civil Appeals, from any liability to pay the assessment made 
by the plaintiff in error, which seems to have been made strictly in ac- 
cordance with law, and is in such form as would have compelled the 
defendant in error Marsico to have responded to the demand but for the 
facts pleaded and proven by him, as above stated. According to the 
terms of this statute, liability depends on actual ownership when the 
bank suspends, though, of course, actual ownership of shares of stock 
will be presumed to be in the persons whose names appear upon the 
books of the bank as the owners thereof. Austin, Commissioner of In- 
surance and Banking v. Campbell (Tex. Civ. App.) 210 S. W. 277; Bur- 
gess v. Seligman, 2 S. Ct. 10, 107 U. S. 20, 27 L. Ed. 359; 7 Corpus 
Juris, p. 769, § 607, and authorities cited thereunder; Brooks v. Austin 
(Tex. Civ. App.) 206 S. W. 723; Cook on Corporations, vol. 1, p. 705. 
A person in whose name bank stock appears on the books of the bank, 
while presumed to be the owner of said stock, and while the burden is 
upon him to show that he does not own the same, yet when he has prop- 
erly presented in his answer the facts which will relieve him of the 
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liability, and has sustained the said allegations by proof thereof, he 
has overcome such presumption, and discharged the burden, and is 
entitled to be protected by virtue of such a situation. Marsico did not 
own the stock in question when the bank failed, and in fact had never 
owned it, but only held it as collateral security. The very excellent, 
concise, and comprehensive opinion delivered in this case by the Court 
of Civil Appeals through Presiding Judge Willson so clearly presents 
our views upon this question that we do not think it necessary to say 
more than we have said. 

We therefore recommend that the judgment of the Court of Civil 
Appeals affirming the judgment of the district court is affirmed. 


GREENWOOD and PIERSON, JJ.—The judgment recommended 
in the report of the Commission of Appeals is adopted, and will be 
entered as the judgment of the Supreme Court. 


DEPOSITOR OF DRAFT NOT A PREFERRED 
CREDITOR WHEN BANK FAILS 


Cotton Planting Co. v. Diehlstadt Bank, Springfield Mo., Court of Ap- 
peals, 286 S. W. Rep. 425 


The plaintiff company drew a draft on a customer, payable to 
the order of the defendant bank and deposited it in the bank. The 
plaintiff was given credit for the amount and it appeared that it was 
entitled to check against the credit and that the defendant was 
entitled to charge the amount of the draft back in the event of non- 
collection. The draft was collected by a correspondent bank and the 
proceeds credited in that bank to the defendant’s account. The 
defendant failed on the same day. It was held that the defendant 
bank became the owner of the draft and not the plaintiff’s agent for 
collection and that the plaintiff was entitled to claim as a general 
creditor only and not as a preferred creditor. 


Action by the Cottondale Planting Co. to have a demand against the 
Diehlstadt Bank, in the hands of the commissioner of finance for liquida- 
tion, allowed as a preferred claim. The circuit court refused to give 
such demand preference, and plaintiff appeals. Affirmed. 


- = 
NOTE—VFor similar decisions see Banking Law Journal Digest (Third 
Edition) § 271. 
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H. C. Blanton, of Sikeston, for appellant. 
George W. Kirk, of Charleston, for respondent. 


BRADLEY, J.—This is an action to have allowed as a preferred 
claim a demand against the Diehlstadt Bank in the hands of the com- 
missioner of finance for liquidation. The court below refused to give the 
demand preference, and this appeal followed. 

Plaintiff’s claim for preference is based on two theories, and these 
are stated in separate counts in the petition. The first theory is that in 
handling the draft in question the relation of principal and agent, and 
not that of debtor and creditor, existed. The second theory is that, even 
though the relation of debtor and creditor was created by the transac- 
tion respecting the draft, plaintiff is nevertheless entitled to a prefer- 
ence on the ground that defendant bank was hopelessly insolvent, and 
was so known to be by its officers when the draft was received by it. 

The cause was tried on an agreed statement of facts, supplemented 
by some additional parol evidence respecting the question of insolvency 
of the bank, and the manner of handling plaintiff’s account, checks, 
and drafts. The facts agreed upon appear in two separate statements, 
designated as Plaintiff’s Exhibits 1 and 2. These exhibits are as follows: 


‘*It is stipulated and agreed by and between the plaintiff and the de- 
fendant that on May 2d the defendant, Diehlstadt Bank, now in the 
hands of the state finance commissioner for liquidation, received from 
the claimant, Cottondale Planting Co., a certain draft, attached hereto 


and marked Plaintiff’s Exhibit A, which draft was forwarded by the © 


Diehlstadt Bank to the National City Bank of St. Louis, Mo., its eor- 
respondent, for collection and returns; that the National City Bank of 
St. Louis, Mo., in turn forwarded same through ordinary channels to 
Memphis, Tenn., where said draft for $1,000 was accepted and paid by 
the drawee, Cheatham Cotton Co., of Memphis, Tenn., on May 6, 1925, 
to the Memphis branch of the Federal Reserve Bank of St. Louis; that 
the proceeds of said draft were forwarded by the Memphis branch of the 
Federal Reserve Bank of St. Louis, in St. Louis, Mo., on May 7, 1925, 
which then credited the account of the Diehlstadt Bank, this defendant, 
in that sum on said May 7, 1925. 

“Tt is further stipulated and agreed that the defendant, Diehlstadt 
Bank, closed its doors on May 6, 1925, at 10 o’clock a. m., and has not 
since said date reopened its doors for business, but has since that time 
been in the hands of the state finance commissioner of the state of Mis- 
souri, for the purpose of liquidating its affairs; that on the 6th day of 
May, 1925, the date the said Diehlstadt Bank closed its doors, the said 
Diehlstadt Bank had on hand eash or eash items in the sum of $608.69, 
and had on hand in the National City Bank of St. Louis, Mo., or in 
other banking institutions, subject to immediate check, the sum of 
£698.62. It is further stipulated and agreed that, during the night of 
May 5 and 6, 1925, the cashier of said Diehlstadt Bank, George F. Simp- 
son, committed suicide, and that immediately thereafter said institu- 
tion closed its doors.”’ 





j 
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The draft mentioned as Exhibit A in the statement, omitting the 
indorsements, is as follows: 


‘‘Diehlstadt Bank. 
‘‘Customer’s Draft, Diehlstadt, Mo., 5/22, 1925. 

‘At sight pay to the order of Diehlstadt Bank $1,000.00, one thou- 
sand and no/100 dollars, value received, and charge the same to account 
of Cottondale Planting Co. 

““S. L. Pake. 
‘“‘To Cheatham Cotton Co., Memphis, Tenn.’’ 


The additional agreed statement designated as Exhibit 2 is as follows: 


“‘Tt is agreed by the parties named above, through their respective 
attorneys, that this case shall be submitted to the court on the following 
agreed statement of facts. 

‘First. That claimant, Cottondale Planting Co., is engaged in busi- 
ness at Diehlstadt, Mo., as a partnership. 

‘Second. That said claimant drew a draft upon the Cheatham Cot- 
ton Co., of Memphis, Tenn., in the sum of $1,000, which draft was given 
to the Diehlstadt Bank for collection on May 2, 1925, for the account of 
this claimant. 

‘‘Third. That said Diehlstadt Bank forwarded said draft to its cor- 
respondent, the National City Bank of St. Louis, for collection, and im- 
mediately gave credit to said Cottondale Planting Co. for $1,000, this 
credit being placed with demand deposits of said claimant; said claimant 
being a regular customer and depositor in said Diehlstadt Bank. 

‘‘Fourth. That the Diehlstadt Bank closed its doors after the afore- 
said draft of $1,000 was received by it for collection; State Bank Ex- 
aminer C. M. Duncan having taken charge of said bank on May 7, 1925. 
Said bank is now in process of liquidation. 

‘‘Fifth. That said Diehlstadt Bank was, on and before May 7, 1925, 
a banking corporation duly organized under the banking laws of the 
state of Missouri, doing a general banking business at Diehlstadt, Mo.’’ 


It appears from the facts (1) that plaintiff was a regular customer 
and depositor of the defendant bank; (2) that defendant bank was the 
payee named in the draft; (3) that plaintiff, at the time the draft was 
presented, was given credit for the amount thereof; and (4) that this 
credit was given plaintiff in its demand deposit account. It appears from 
the parol evidence that plaintiff had the right to check on its demand de- 
posit account, wherein the amount of the draft was credited, if it desired 
to do so, and it also appears that defendant had the right to charge back 
to plaintiff the amount of the draft, if it were not paid. Such was the un- 
derstanding and practice between plaintiff, as customer and depositor, on 
the one hand, and defendant bank, on the other. It appears that plaintiff’s 
balance during the interim from the time the draft was presented until 
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the bank closed was not below $1,000, but this fact would not change the 
effect of plaintiff’s right to check on the account, if it desired to do so. 

Plaintiff’s contention is this: Where a bank credits the account of a 
depositor with the amount of a draft, and allows the depositor to check 
against the same, if there is an agreement that the bank may charge back 
the amount of the draft, if not collected, the bank, in such case would not 
become the owner of the draft, and the relation of debtor and creditor 
would not be created, but the relation created would be that of prin- 
cipal and agent. 

Midwest National Bank & Trust Co. v. Parker Corn Co., 211 Mo. 
App. 413, 245 S. W. 217, was an action to recover the amount of a draft 
which had been credited in the demand deposit account of a customer. 
The facts, as they appear in the opinion, are these: There was an agree- 
ment between the bank and the corn company, and a course of dealing, 
whereby the corn company would deposit with the bank for collection 
drafts payable to the bank, and the bank would immediately give the 
corn company credit for the amount of the draft, and allow the corn 
company at once to check against such credit or deposit. It was further 
agreed that the bank should receive a collection fee of so much on the 
$100, and in addition thereto interest on the draft during the time 
that should elapse between the deposit of the draft and the time the bank 
received the money thereon. If a draft was dishonored, it was to be 
protected, and the corn company notified, and upon the return of the 
draft to the corn company that company would reimburse the bank. 
The bank handled on an average of 10 such drafts per day for the corn 
company. There was subsequent modification of this agreement, but the 
modification does not affect the principle involved. 

While the agreement and course of dealing stated above existed, the 
corn company sold a car of corn to one Livingston at Center Junction, 
Ia., and Livingston resold to Norris at Center Junction. The corn com- 
pany shipped the corn to Center Junction, and a draft was drawn on 
Norris, payable to the bank, and bill of lading attached. This draft 
was not honored. Then the corn company sold to Beckwith & Inglis, at 
Wyoming, Ia. The corn company followed the usual custom, and drew 
its draft on Beckwith & Inglis in favor of the bank, in the sum of $1,- 
290.90, to cover the purchase price of the corn. Attached to this draft 
was a shipper’s order bill of lading, indorsed in blank by the corn com- 
pany. The bank gave the corn company credit for the amount of the 
draft, indorsed the same, and forwarded it and the bill of lading in the 
usual way. The draft was not paid, and the bank at first made various 
endeavors to collect from sources other than the corn company, and did 
not, according to the corn company’s president, demand repayment from 
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the corn company, or charge its account with the amount of the draft, 
until after the lapse of about a year and six months. 

On these facts it was held that the draft was received for collection 
only, and that the relation created between the bank and the corn com- 
pany was that of principal and agent, and not that of debtor and 
creditor. In making disposition of the question there at bar, the court 
used this language: 


‘‘We do not think that, under the facts in this case, plaintiff became 
at any time the owner of the draft and bill of lading. The draft was 
taken by plaintiff for collection. The fact that it credited defendant’s 
account with the amount of the draft, and permitted defendant to draw 
checks against it immediately and before collection was made, would not 
create the relation of debtor and creditor between defendant and the 
bank. It was agreed, if collection was not made, the amount of the draft 
should be charged back. Under such circumstances the bank treated the 
deposit as merely provisional, and in ease collection is not made the 
bank reserves the right to charge back the amount credited. 3 R. C. L. 
522, 523; Midland National Bank of [Kansas City v.] Brightwell, 148 
Mo. 358 [49 S. W. 994, 71 Am. St. Rep. 608]; Brigance v. Bank of 
Cooter [Mo. App.] 200 S. W. 668.”’ 


See, also, Citizens’ State Bank v. Ferson (Mo. App.) 208 S. W. 136; 
Bank of Buchanan County v. Gordon (Mo. App.) 250 S. W. 648; South- 
west National Bank v. House et al., 172 Mo. App. 197, 157 S. W. 809. 

The controlling feature underlying the rulings in some of the cases 
is stated in Citizens’ State Bank v. Ferson, supra, to be the agreement 
existing between the bank and the one who presents and receives credit 
for a draft. In that case the court says: 


‘‘The question as to whether the drafts were deposited for collec- 
lection only or for credit is one of agreement between the bank and the 
depositor. Mudd v. Bank, 175 Mo. App. loe. cit. 403, 162 S. W. 314; 
[Jefferson] Bank v. Refrigerator Co., 236 Mo. loc. cit. 415, 416, 139 
S. W. 545. In some eases it is held that, if the draft or deposit is en- 
tered as a deposit only as a matter of convenience, intending that it 
shall be a deposit after collection, the title will not pass to the bank 
until after collection is made. But the bank may take title immediately, 
with the intention to attempt collection, with the intent to charge back 
the amount in ease collection is not made, is well established. Haas v. 
Kings Fruit Co. [Mo. App.] 183 S. W. 676; Seott v. McIntyre Co., 93 
Kan. 508, 144 P. 1002, L. R. A. 1915D, 139. So the fact that the bank 
took the drafts on the strength that they would be paid, and intended to 
collect them if possible, would not conclusively show that the bank had 
not purchased the drafts.’’ 


Above we have stated the position and contention of plaintiff, and 
have cited the cases upon which plaintiff relies. Defendant contends 
that, where a bank credits a depositor’s account with a check or draft, 
and the depositor is allowed to check against the same or has the right 
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to do so, the bank becomes the owner of the draft or check, even though 
the bank has reserved the right to charge back the amount of the draft 
or check, if not collected, and that in such ease the relation established is 
that of debtor and creditor, and not that of principal and agent. To 
support this contention, defendant cites Ayres v. Bank, 79 Mo..421, 49 
Am. Rep. 235; Hendley v. Globe Refining Co., 106 Mo. App. 20, 79 
S. W. 1163; Flannery et al. v. Coates et al., 80 Mo. 444; Dymock v. 
Bank, 67 Mo. App. 97; Burrton State Bank v. Pease-Moore Milling Co., 
163 Mo. App. 135, 145 S. W. 508; Midland Nat. Bank v. Roll, 60 Mo. 
App. 585; Kavanaugh v. Bank, 59 Mo. App. 540; Jefferson Bank v. Re- 
frigerator Co., 236 Mo. 407, 189 S. W. 545; Haas v. Fruit Co. (Mo. App.) 
183 S. W. 676; Renfrow Com. Co. v.. Northrup Co. (Mo. App.) 222 8. W. 
487 ; Howard Co. v. Bank, 198 Mo. App. 284, 20U S. W. 91. 

To our mind the strongest case tending to support plaintiff is Mid- 
west Nat. Bank & Trust Co. v. Parker Corn Co., supra, the facts of which 
we have stated ; and in that case, in addition to the agreement to charge 
back, the bank was to receive a collection fee, and charged interest on the 
amount of the draft from the time of the deposit until the draft was 
paid. It is our conclusion that defendant’s contention under the facts 
here is correct, and that the authorities cited support the conclusion 
reached. <A recent case somewhat to the point here under consideration 
is Townsend Wholesale Groce. Co. v. Chamberlain Canning Co. (Mo. App.) 
277 S. W. 958. But we do not think that any rule is announced therein 
eontrary to our conclusion here. Such being our conclusion we hold 
that under the facts defendant bank became the absolute owner of the 
draft deposited, and that by the transaction and the general course of 
business between plaintiff and defendant, as shown by the agreed 
statements and the parol evidence, the relation of debtor and creditor 
was created when the draft was deposited, and not that of principal 
and agent. 

We do not deem it necessary to deal in extenso with plaintiff’s second 
theory or contention, viz., that at the time the draft was deposited de- 
fendant bank was hopelessly insolvent, and was so known to be by its 
officers, and that for this reason a fraud was perpetrated upon plaintiff, 
and, such being the ease, plaintiff has the right to rescind and follow 
the money deposited, even into the hands of the commissioner of finance. 
If the facts were as plaintiff predicates, then the right asserted would 
obtain. St. Louis-San Francisco Railway Co. v. Millspaugh (Mo. App.) 
278 S. W. 786. But the question of knowledge on the part of the officers 
of defendant bank’s insolvency at the time the draft was deposited was, 
under the record, clearly a question of fact. This question of fact being 
found below adverse to plaintiff, we cannot interfere. 

The judgment denying a preference should be affirmed; and it is so 
ordered. 





